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Abstract  

The different Limitations of or Exception to copyright (L&Es) do not extinguish the 

underlying bundle of exclusive rights conferred to the rights holder and for this reason 

they need to be limited in scope. The application of the ‘Three-Step-Test’ in the copyright 

law provides a mechanism that attempts to strike a balance between the increasingly 

complex interests of copyright owners and those of others in the copyrighted works by 

setting a predefined scope to these L&Es. An exploratory case-study using a qualitative 

research approaches was conducted to philosophically examine this application and its 

policy implications to the copyright system in Uganda. The copyright law considered for 

the study was the Copyright and Neighboring Rights Act, 2006 of Uganda. The study 

findings revealed that the ‘Three-Step-Test’ was only partially applied under the broad 

‘fair uses of protected works’ exception which is the general exception provision on 

copyright L&Es in the copyright law of Uganda. From the results, the L&Es in the 

copyright law of Uganda can be broadly classified into four groups on the aspects of, 1) 

ownership, or 2) exploitation, or 3) enforcement and or 4) liability following an 

infringement. This classification is as per the general aspects/elements of copyright and 

neighbouring rights impacted on by the institution of the different forms of L&Es. It also 

emerged that [policy] implications of the application of the ‘Three-Step-Test’ to the 

copyright policy landscape of [Uganda] are contextual and the effect differed from context 

to context. Results showed that the policy implications were different when the ‘Three-

Step-Test’ was applied in the current policy landscape which is characterized with specific 

statutory L&Es, an enumerated fair use doctrine and bits of fair practices/dealings 

contained in the general fair use doctrine. They also showed that the policy implications 

would totally be different when the ‘Three-Step-Test’ was applied in the copyright law of 

Uganda as the sole regulating doctrine of the L&Es. From the study findings, it emerged 

one has to explore the questions of ‘where the utility in the application of ‘Three-Step-

Test’ is?’ and ‘where the utility effect from the application of ‘Three-Step-Test’ is?’, to 

understand what the different policy implications would be following such application. In 

conclusion, in an already open-ended copyright system of L&Es like one for Uganda that 

applies majorly the fair use doctrine in the copyright laws to set the appropriate checks 

and balances. The subsequent incorporation or scaling of the application of the ‘Three-

Step-Test’ in the copyright system might not have any substantial effect in the existing 

access to and exploitation patterns of the protected works as it would have in a closed 

system all, other factors kept constant. 

 

Keywords: Exceptions, Copyright, Limitations, Policy implications, and Three-Step-

Test. 
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Definition of key terms 

Exceptions: will refer to outright exemptions from copyright liability in a specific 

situation.  

Limitation & Exceptions (L&Es): should be understood as creating defenses to 

infringement claims or legal rights to engage in specified conduct that is contested   

Limitation: refers to conditions on the exercise of copyright creating a liability rule, so 

that acts are permissible but subject to an obligation to pay for the use, that is transforming 

an exclusive right into a right to remuneration (e.g. a compulsory or statutory license).  
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CHAPTER 1 INTRODUCTION 

1.1 Introduction 

This chapter of the dissertation presents the background to the study, problem statement, 

research objectives, questions assumptions, significance, delimitation, and limitations to 

the study. 

1.2 Background to the Study 

According to Senftleben (2004) and Schonwetter (2006) the ‘Three-Step-Test’ is a policy 

tool and can be applied at different levels either at legislation/policy formulation or 

implementation or evaluation of these legislations/policies in respect to the limit of 

limitations and exceptions (hereinafter L&Es) at national level. The test emerged in 

international copyright law as a counterweight to the formal recognition of a general right 

of reproduction at the 1967 Stockholm Berne Convention Revision conference (Geiger, 

Gervais, & Senftleben, 2015).  

In attempts to strike a balance between the increasingly complex interests of the copyright 

holders, on one hand, and those of others, on the other. L&Es in copyright law are 

increasingly handy because they permit more uses of works under copyright protection 

without the rights owner’s consent. Since often for any copyrighted work, it is only the 

author (depending on if he/she is also the owner) or the rights owner (if he/she is not also 

the owner) who is expected to allow a third party to use the work but with L&E a third 

party/others can use the work without the author's consent in certain situations like 

personal use, quotations, etc.  
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Unfortunately, the appropriate scope and function of L&Es in copyright law is a 

controversial issue (Griffiths, 2009). At  the heart of this controversy, lies the fact that, 

over time, the scope and outlook of the copyright concept as a property right have 

substantially changed (International Bureau of WIPO, 2004; Uganda Law Reform 

Commission (ULRC), 2004; Gervais, 2008; Kawooya, Kakungulu, & Akubu, 2010). This 

attributable to socio-economic and political changes on the one hand, and rapid strides in 

technological development on the other. It is extremely broad now, both in terms of 

eligible subject matter and in terms of exclusivity in favor of the owner (Michaux, 2018). 

This is observed to have skewed the balance in the copyright system between the interest 

of the copyright holder and that of others towards the rights holders.  

Copyright plays are vital role in the promotion of scientific progress, cultural, social, and 

economic development  (Tabaro, 2005; Fischman-Afori, 2012). Therefore, because of this 

vital role a new equilibria, within the copyright system that according to Ouma (2010) 

confers a bundle of non-absolute exclusive legal rights and concerning other bodies of 

law, is being advocated for to balance such protection with other important values in the 

society (World Intellectual Property Organization (WIPO), 2011; Geiger, Gervais, & 

Senftleben, 2013). The new equilibria is to open up new avenues to manage these 

diverging and often conflicting interests. Proponents of this new equilibria contend that 

copyright laws should permit more uses without the rights owner’s consent (Leval, 1990; 

Madison, 2004; Fischman-Afori, 2012; Michaux, 2018). 

This evident need to manage these diverging interests through ensuring the continuation 

of certain forms or manner/ways of exploitations of works under copyright without the 

copyright owner’s consent to counter the weight of exclusive rights conferred onto the 
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rights holder by the copyright protection yielded the present-day L&Es to copyright. Since 

legislators cannot possibly foresee this evolution and its implications to the copyright eco-

system nor can legislatures be expected to amend the law every time some new 

developments in how work is protected, accessed, or exploited by others raises questions 

not easily answerable under the existing statutory legal framework (Samuelson, 2017). 

An account shows that due to the widely diverging and ever-evolving interests in the 

protection of, access to and exploitation of protected works (Campidoglio, Frattolillo, & 

Landolfi, 2009), different nations and regional blocks instituted dissimilar L&Es into their 

copyright laws (Fischman-Afori, 2012; Michaux, 2018). This consequently resulted in a 

dual need, first to have L&Es to rights instituted at different levels to provide flexibility 

in their laws to accommodate different interests to continue to evolve and second to 

harmonize these L&Es at all levels. With the harmonization of L&Es to desirable, the 

creation of a universally maximum acceptable standard of formulating L&Es to rights 

became apparent (Fischman-Afori, 2012) and remains urgently needed to converge these 

different interests (Gervais, 2008; Senftleben, 2010; Geiger, Gervais, & Senftleben, 

2015). 

In this context, the so-called ‘‘Three-Step-Test’ ’- a general clause introduced at the 1967 

Stockholm Conference for the revision of the Berne Convention as Article 9(2) of the 

Berne Convention to regulate the divergent applicable L&Es to the formally recognized 

general right of reproduction- has been an epitome of attention from copyright 

policymakers, courts and scholars (Griffiths, 2009). Some scholars like Geiger, Gervais, 

& Senftleben (2013) argue that this was not to restrict the ability of individual legislators 

to create the L&Es to copyright and neighboring rights which can be used to balance 
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interests between copyright holders and others but intended it to serve as a flexible 

balancing tool offering national policymakers sufficient breathing space to satisfy their 

national economic, social and cultural needs. 

By way of Article 9(2) of the Berne Convention for the protection of literary and artistic 

works, it was made a matter for legislation in the countries party to the Berne Convention 

to permit the reproduction of such works in certain special cases, provided that such 

reproduction does not conflict with a normal exploitation of the work and does not 

unreasonably prejudice the legitimate interests of the author In other words, countries 

party to the convention are not compelled to adopt limitations to copyright at all, however, 

in the event of limitations being adopted, they should not exceed the ‘Three-Step-Test’ 

threshold (Fischman-Afori, 2012).  

Since its conception, this clause has been applied in the formulation of different copyright-

related international instruments such as the 1994 Agreement on Trade-Related Aspects 

of Intellectual Property Rights (TRIPS) (Articles 9, 13, 26.2, and 30). The ‘Three-Step-

Test’  clause was also applied in the 1996 World Intellectual Property Organization 

(WIPO) 'Internet' Treaties that is in Articles 10(1) and (2) of the WIPO Copyright Treaty 

(1996); article 16(2) of the WIPO Performances and Phonograms Treaty (1996), Article 

13(2) of the Beijing Treaty on Audiovisual Performances of 2012, and Article 11 of the 

Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind, 

Visually Impaired, or Otherwise Print Disabled (VIP Treaty) of  2013 [and in several  

European Union Copyright Directives] with its coverage expanded to apply to all 

copyright rights away from the narrow confines of the reproduction right in the copyright 
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system as well as to other industrial property rights but with different wording in most of 

the times it reappeared (Gervais, 2008). 

At the national level, a 2018 international report that examined the balance between the 

interests of copyright owners, on one hand, and those of others like the users of their work 

on the other, indicated that there is a general appreciation of the importance of the ‘Three-

Step-Test’ in guiding the formulation, adoption and application of L&Es to the copyright 

and neighboring rights in all of the countries in which the study was conducted (Michaux, 

2018). The report indicated that even when the test intends to serve as a guide in the 

harmonization of L&Es to a certain extent in all of these countries, there is a significant 

difference in how the test is applied and interpreted every time it’s used to assess whether 

a certain use/act grounded by the L&Es does not infringe on the copyright holder’s rights. 

To some scholars like Fischman-Afori, (2012) this test for L&Es is rather narrow and 

restrictive while to Geiger, Gervais, & Senftleben, (2013; 2015) this abstract criteria called 

the ‘Three-Step-Test’ offers room for different interpretations in application this reducibly 

implies different policy implications and lots of policy space according to latter party in 

this argument concerning the meaning of the test. 

Relatedly, Robin Wright (2009) asserts that adopting an interpretive methodology to the 

assessment of the L&Es like normatively interpreting the ‘Three-Step-Test’  to take into 

account the broader public policy basis/goal of the exception or limitation in question may 

assist with ensuring that the wider social policy intentions of legislators form part of a 

balanced implementation of the test unlike when an economic approach like the one said 

to be adopted in the World Trade Organization (WTO) panel interpretation of the ‘Three-

Step-Test’  in resolving the dispute between the EU and the US over section 110(5) of the 
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US Copyright Act or when a restrictive approach to the test is taken instead. Robin Wright 

like Geiger, et al. (2013; 2015) and other scholars also notices that suddenly, due to the 

interpretation of the WTO panel in a  decision dated 15 June 2000, the application of the 

‘Three-Step-Test’  has become one of the main, if not the main issue, when trying to find 

a fair balance of interest in copyright law and policy. From this, one can say the application 

of ‘Three-Step-Test’ has become the stick and carrot in the copyright system. 

It was against this background, that the time was ripe to study the application of the 

‘Three-Step-Test’ in the national copyright and neighboring rights and its policy 

implications in developing countries like Uganda. 

1.3 Statement of the Problem 

Existing literature on the ‘Three-Step-Test’ tends to converge to the assertion that the test 

is vague or inconsistent (Griffiths, 2009; Geiger, Gervais, & Senftleben, 2013; Geiger, 

Gervais, & Senftleben, 2015; Edwald, 2016; Michaux, 2018). Observable from this 

literature is that much of it in the copyright system tends to limit its analysis of the test to 

a comparison of the different steps of the test with each other. Relatedly, some scholars 

like Christie & Wright, (2014) believe that such an approach is valuable, but it simply 

does not provide the full picture because it tends to make the ‘Three-Step-Test’, its 

application and utility seem abstract yet the test is an indispensable practical tool in the 

copyright system that attempts to strike a balance between the increasingly complex 

interests of copyright owners and those of others.  

What is currently missing are studies that examine the application of the test in given 

copyright and neighbouring rights legislation and its policy implications. Since in the 
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ongoing debates and perennial struggles which intersect with other rights other than 

copyright, prominence of the ‘Three-Step-Test’ as the maximum calibration threshold of 

national legitimate L&Es in bringing the desired equilibrium will truly be indispensable 

in discussions and in cases where L&Es must be interpreted and applied to assess if 

specific exploitation of works by users is entitled to benefit from the exception they claim.  

This study sought to fill that gap, by exploring and elucidating the policy implications 

from the application of the ‘Three-Step-Test’ to L&Es in the copyright and neighbouring 

rights Act, 2006 of Uganda in attempts to balance the increasingly complex interests of 

copyright owners and those of others in Uganda.  

1.4 Aim and Objectives 

This case study aimed to philosophically examine the application of the ‘Three-Step-Test’ 

and its policy implications to the copyright system in Uganda in attempts to strike a 

balance between the increasingly complex interests of copyright holders and those of 

others in copyrighted works.  

1.4.1 Specific objectives 

The objectives of the study were to: 

1. To classify the current scope of limitations and exceptions to copyright as the 

proxy indicator of the application of ‘Three-Step-Test’ in the Copyright and 

Neighboring Rights Act, 2006 of Uganda, 

2. To explore the application scope of the ‘Three-Step-Test’ in the Copyright and 

Neighboring Rights Act, 2006 of Uganda, 
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3. To investigate the implication of the application of the ‘Three-Step-Test’ to the 

copyright policy landscape of Uganda. 

4. To propose recommendations based on the findings of the study. 

1.5 Research Questions 

1. What is the current scope of limitations and exceptions to copyright as the proxy 

indicator of the application of ‘Three-Step-Test’ in the Copyright and Neighboring 

Rights Act, 2006 of Uganda, and how can they be classified? 

2. To what extent has the ‘Three-Step-Test’ in the Copyright and Neighboring Rights 

Act, 2006 of Uganda been applied and what are the policy implications? 

3. What does the application of the ‘Three-Step-Test’ imply to the copyright policy 

landscape of Uganda? 

4. What recommendations can be drawn from the findings of the study? 

1.6 Assumptions 

The study assumed that, permissible L&Es to copyright in national copyright systems act 

as a proxy indicator of the application of ‘Three-Step-Test’ in copyright law to create 

limitations on the users’ rights born from the permissible national exceptions to copyright 

protection. 

That, the ‘Three-Step-Test’ in the Berne Convention was transposed into current Uganda’s 

copyright eco-system through the TRIPS agreement which Uganda is a party to [this was 

based on the assumption that the researcher’s interpretation of Article 9 of the TRIPS 

Agreement was right]. 
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1.7 Significance of the Study 

The merits of this study were in the fact that a functional copyright system can satisfy 

domestic social, cultural, and economic needs. A study that explores the balance of 

interests in a copyright system resultantly contributes to the creation of this functional 

system.  

Drawing from Goldstein’s (2003) views, this study did not only further contribute to the 

existing literature that seeks to answer the unresolved philosophical question on whether 

copyright is to be regarded as an author’s right, giving the originator a claim on every 

market in which consumers will pay for copies or it’s a user’s right, entitling them to enjoy 

a copy free unless the author and/or his publisher can show that, if they are not paid, they 

will have no incentive to create and publish new works but also the findings provided 

information that can be used to further develop Uganda’s copyright landscape.  

The study findings highlighted to users of copyrighted works to what extent they could 

use such work in Uganda in respect to the current copyright Act. 

1.8 Delimitation of the Study 

The study was mostly guided by the literature on the ‘Three-Step-Test’ generated after the 

TRIPS Agreement came into force. The study hinged on the application of the ‘Three-

Step-Test’ as contained in the copyright law of Uganda side by side with international 

treaties such as the TRIPS Agreement and the Berne Convention. 

In addition, the study took cognizance of the other copyright treaties which have the 

‘Three-Step-Test’ provisions. This study was carried out in Uganda confining the 
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examination to the application of the ‘Three-Step-Test’ as applied to the current copyright 

Act of Uganda using the L&Es therein as a proxy indicator of the ‘Three-Step-Test’ 

application in the context of policies promoting research activities and satisfying domestic 

social, cultural and economic and in terms of costs, consequences, and optionality. 

1.9 Limitation of the Study 

Due to time and financial constraints amidst COVID-19; exploratory cross-sectional 

techniques were applied yet policy implications of a given phenomenon trend to have a 

longitudinal effect. To avert this shortfall, only experts in the field of study with a 

minimum of three years were interviewed using in-depth interviews. This enabled the 

researcher to collect data with longitudinal attributes since the participants shared their 

lived experiences and perspective. Three-step test  
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CHAPTER 2 REVIEW OF RELATED LITERATURE 

2.1 Introduction 

Organized objective by objective, this chapter serves to give a detailed overview of related 

literature to the study topic. 

2.2 Theoretical framework 

For copyright and neighboring rights to be justified, Moore (2003)  posits that systems of 

these rights should be grounded in theory. Several schools of thought exist on this. 

However, the theoretical framework of the study shall be confined to Locke’s Theory of 

Property Rights and the Personality Theory of Hegel. The choice was based on evidence 

of their usefulness in past studies similar to the current study. Studies such as Saleena 

(2011); Guibault (2002); and Senftleben, (2004) all applied the two theories. As well as 

the justifications advanced for Locke’s theory by Tuckness (2020) and those advanced for 

the personality theory by scholars like Drahos (1996), Schroeder (2006), and Yoo (2019). 

2.3 Relevance of this theoretical frame to the study 

This study mashes up the propositions advanced in Locke’s theory of property rights with 

those in the personality theory of Hegel. Unlike Locke who justifies the creation and 

protection of IP in the productions in the artistic, literary, and scientific domain, 

suggesting that protection comes with certain restrictions when he vies that ‘leave as much 

as another can make use of”. Hegel contends that the beginnings of coping with such 

restrictions are the beginning of property. From this framework and in the perspective of 

the study it can be drawn that copyright and neighbouring rights protection has to first 
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exist, and its existence brings with it restrictions like Locke highlights and in the need to 

leave as much as another can make use of, one can find crucial social and egalitarian 

strands which the ‘Three-Step-Test’ attempts to bring in the copyright system. 

This consequently unfolds Hegel’s argument that property ceases to be just the extension 

of personality and becomes the subject matter of contract. Contract law draws in the state. 

Thus the property becomes the subject matter of interaction between personalities and the 

state. In the lens of the study, it can be loosely said that the restrictions on the property are 

because of regulation by the state through the application of the ‘Three-Step-Test’  to these 

restrictions to the property rights to ensure the labourers enjoy the fruits of their labour as 

Locke theory requires with preservation of their moral claims too. 

This suggested theoretical framework explains the origin of the debate for balancing the 

diverging interest in copyrighted works by drawing to the fact that it’s from the interests 

of the labourer in their works that debates of fair balance ensue. 

2.4 Current scope and classification of L&Es to copyright 

The appropriate scope of L&Es in copyright law is a controversial issue (Griffiths, 2009). 

In as much as several studies have been conducted to establish the current scope of L&Es 

there is in international, regional, and national copyright laws none has exhaustively 

demarcated the scope, these have been just field-specific.  For example L&Es for teaching 

in Africa (Fometeu, 2009), L&Es for Educational Activities (Seng, 2016); and L&Es for 

Educational and Research Activities (Seng, 2019). 
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Other studies show that L&Es can broadly be classified as L&Es for educational activities; 

libraries and archives; persons with disabilities; religious, social, and cultural purposes, 

and digital technology such as for use of computer programs, temporary use of digital 

works, reverse engineering, and statutory safe harbors to the liability of online service 

providers. This classification is also not inclusive of all possible L&Es to copyright 

because they are industry-specific (WIPO, 2010).  

Relatedly, Gervais, (2008) suggests a five-point checklist onto which the categorization 

of L&Es may be done: 1) by type of users; 2) by type of use; 3) by type of country; 4) by 

type of authors; and finally, by type of work. In Gervais, (2008) approach just like the 

questionnaire in the 2010 report on the questionnaire on L&Es, he makes no classification 

based on the type of right because he asserts that such a categorization would be useless. 

Since, a single-use can involve several rights, say uploading material to the internet may 

involve the right of reproduction, distribution, and adaptation, etc., and that copyright has 

overlapping protection layers since most works build on the other thus making it illusory 

to expect that individual consumers can break them down. 

2.5 The ‘Three-Step-Test’ in the copyright system 

The exploitation and enjoyment of property rights in works of the intellect is non-

excludable and non-rivalry (Guibault, 2002; Senftleben, 2004). At any one moment, 

innumerable persons can use and enjoy intellectual productions in such works without 

decreasing their potential to be enjoyed and communicated to the next persons. These 

characteristics can make creators of such products vulnerable to the inability of recouping 

their different costs of expression  (Fisher, 1987). The copyright system sets forth several 
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legal non-absolute proprietary rights for a limited duration of time (Ouma, 2010) to correct 

this market inefficiency to ensure that holders of the property rights in these works can 

control the use and the enjoyment for a certain period (Samuelson, 2017). At the interface 

of this to create breathing space for socially valuable ends, is the ‘Three-Step-Test.   

2.5.1 Application of the ‘Three-Step-Test’  

To one end the ‘Three-Step-Test’ ensures that the L&Es extended to exploitation and 

enjoyment of intellectual works by the national laws do not encroach upon proprietary 

holders’ rights (Geiger, Gervais, & Senftleben, 2013). On the other end, scholars like 

Geiger et al., (2013) and Samuelson (2017) observe that the ‘Three-Step-Test’ is intended 

to serve as a flexible balancing tool offering national policymakers sufficient breathing 

space to satisfy economic, social, and cultural needs. In other words, it is a control 

mechanism applied in specific cases to safeguard the delicate balance between grants and 

reservations of copyright law by setting limits to L&Es on holders' rights. These scholars 

also point to arguments that it's only an abstract test for courts and that others propose a 

new interpretation and thus new ways in which the test should be applied. Closely related 

to this diversity of views on the practical application of the ‘Three-Step-Test’, other 

scholars have argued that it is only the last two steps that can be practically applied as 

arguably every L&E is special (Edwald, 2016). 

In a nutshell, the test as a policy tool “sets limits to limitations [and exceptions] on 

exclusive rights” (Senftleben, 2004) and allows limitations in certain special cases; that 

do not conflict with the normal exploitation of the work; and that do not unreasonably 

prejudice the legitimate interests of the author or right-holder (Schonwetter, 2006). 
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However, Ricketson (2003) and Schonwetter (2006) claim that neat as this dichotomy 

may appear there is a conceptual difficulty regarding its proper application. As a 

consequence of this recognizable vagueness in both interpretation and application, 

Ricketson (2003) and Griffiths, (2009) conclude that matter needs further examination. 

2.6 The ‘Three-Step-Test’ and policy formulation 

Gervais(2008) asserts that as a result of the paradigmatic nature of the ‘Three-Step-Test’ 

which is a unit in the copyright system that normatively seeks to balance between 

protection and access, the policy focus is not whether a technical restricted act 

(reproduction, adaptation, communication, etc.) has taken place, but: (a) whether revenue 

will be (demonstrably) lost because of lost (normal, i.e. reasonably expected) commercial 

transactions; and (b) whether the loss is proportionally justified on public policy grounds. 

Likewise, Mossoff (2005) observed that the fundamental issue in the policy debate is not 

legal nor is it political but rather conceptual. 

Merges (2011) indicates that optimal policy in the IP field involves more than simply 

providing a clear set of property rights and then getting the government out of the way. 

He argues that property right like all rights permits private individuals to bring the power 

of the state guided by the legal system to bear against other citizens. This gives the state 

the duty to not only monitor the initial conditions of appropriation but also to track how 

these rights are assembled and deployed and what consequences -both economic and 

social- follow from their use in specific settings. To this end, the ‘Three-Step-Test’ brings 

a self-regulating system.  
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Therefore, at the intersection of the ‘Three-Step-Test’  and policy is the need to counter 

the stealing of the fruits of one’s labors or indirectly interfering with the use of the property 

in a way that one may lose or loses the ability to use, control, or dispose of the values that 

he has created.  

2.7 Summary  

The copyright system is grounded in theory to justify the grant, protection, and 

enforcement. The literature was guided by Locke’s theory of property rights and the 

personality theory of Hegel. The evolution of the ‘Three-Step-Test’ in the copyright 

system leaves a debate of what exactly it seeks to do and how it’s interpreted and applied. 

Questions like is it applied by only policymakers, or courts, or copyright users, or by all 

remain controversial just like what the appropriate scope of L&Es is. To understand the 

application of the ‘Three-Step-Test’, the matter needs further examination and hence this 

study.  
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CHAPTER 3 METHODOLOGY 

3.1 Introduction 

This chapter outlines the research design, population and sampling, data collection 

instruments, pilot study, data collection procedures, analysis and organization of data and 

ethical considerations, and a summary. 

3.2 The research design 

This study employed an exploratory case-study research design using a qualitative 

research approach to address the phenomena under study. 

The qualitative research approach was appropriate for the study because it made it possible 

for the researcher to learn throughout the process and make adjustments upon critical 

reflection while answering the and how of the research questions. A case study was 

adopted and a single case was examined because the focus was on describing the 

phenomena as comprehensively as possible. 

3.3 Population and sampling  

The unit of study was the elements of the Copyright and Neighbouring Rights Act, 2006 

of Uganda. To maximize the possible outcomes of the study, the participants were 

purposively selected and a snowball sampling technique was used. 

To this end, long-serving government officers at the copyright offices, IP professionals 

(copyright attorneys), and public policymakers made up the targeted population. The 

actual number of participants in the sample was determined by the point of data saturation 
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(Guest, Namey, & Chen, 2020). The eligibility criteria for participants were; that a person 

has to have three years of experience in the IP industry and IP Policymaking because 

existing literature shows that the attorneys, IP policymakers, and the courts apply the test 

and the users of works benefit from the application effect. 

3.4 Data collection instruments 

Checklists composed of keywords, an open-ended questionnaire, and an interview guide 

were used for data collection. An interview guide was developed to address the study 

questions while the open-ended questionnaire on L&Es prepared by the secretariat of the 

Standing Committee on Copyright and Related Rights (SCCR) at WIPO and endorsed by 

the member states during the 19th session of the SCCR (WIPO, 2010); was adapted to suit 

the study.  

3.5 Pilot study 

The interview guide schedule was pretested on IP experts to ensure conformity to Gill, 

Stewart, Treasure, & Chadwwick's (2008) observation, that questions should easy to 

understand, focused open-ended, and not multi-dimensional. All necessary amendments 

were incorporated, the schedule was once more sent to the same experts for previewing, 

and consequently, the schedule was given its final shape and made ready for use. The 

questionnaire was not pretested because it had been substantively reviewed at the 18th and 

19th sessions of the SCCR (WIPO, 2010). 
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3.6 Data collection procedures 

The research data was collected sequentially. First, the Copyright and Related Rights Act, 

2006 was surveyed through desk research using the adapted questionnaire. Thereafter, key 

informant interviews were conducted with the participants in a follow-up manner to 

supplement data already gathered from the documents.  

This allowed the researcher to ask follow-up questions and gather deeper knowledge of 

the phenomena under study (Gill, Stewart, Treasure, & Chadwwick, 2008; David & 

Sutton, 2010). When the data saturation point was reached, the researcher ceased data 

collection. 

3.7 Analysis and organization of data 

Logical and analytical reasoning was used to examine each component of the study. The 

ensuing qualitative data were resolved and analyzed manually by the researcher and not 

with qualitative data analysis software. This was after due consideration of several factors 

such as the type and amount of data the researcher needed to analyze, and the time required 

to master the software.  

An iteration of content analysis, narrative analysis, and framework analysis was done to 

read and revise the qualitative data as it emerged. During the content analysis of the data, 

the researcher categorized, classified, summarized, and tabulated the data. Under the 

narrative analysis, the researcher reformulated the stories presented by the key informants 

taking into account the context of each case and different experiences of each key 
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informant. While during the framework analysis the researcher familiarized, identified, 

coded, charted, mapped, and interpreted the data. 

The findings were presented according to the study objectives and in close reference to 

the Africa University Board-approved graduate studies regulations 2014 and revised in 

October 2016. 

3.8 Ethical consideration 

Mantzorou, et al., (2011) opinionates that ethics concern what is wrong and what is right 

when conducting research. To this end, all researchers, regardless of research designs, 

sampling, techniques, and choice of methods, are subject to ethical considerations 

(Creswell J. W., 2014 ).  

3.8.1 Before conducting the study 

The researcher through due process obtained clearance from Africa University Research 

Ethics Committee (AUREC) under approval number AUREC1868/21. There was no need 

for site approvals. 

3.8.2 Beginning the study 

The researcher contacted the targeted participants and sought their voluntary consent to 

participate in the study (Creswell & Creswell, 2018). A triangulation of theories and 

research methods was employed to ensure the validity and reliability of the data collected 

and the credibility of the findings (Noble & Heale, 2019).  
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3.8.3 Collecting the data 

To ensure trustworthiness, the researcher rigorously adhered to procedures outlined by 

Yıldırım & Şimşek, (2011). The researcher ensured that the interview process followed 

the stated interview protocol (Creswell & Creswell, 2018). Audits were conducted to 

determine whether mistakes were made in the data collection before analyzing the data 

(Marczyk, DeMatteo, & Festinger, 2005).   

3.8.4 Analyzing data, reporting, sharing, and storing data 

The researcher ensured that multiple perspectives and emerging contrary findings were 

reported in cases where such came up; composite stories were used to conceal identity; 

the data collected and the tools used will be stored for 5years (Creswell & Creswell, 2018). 

3.9 Summary 

The study applied an exploratory case-study research design using a qualitative research 

approach, the sample was selected using non-probabilistic techniques and the size was 

determined by data saturation.  
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CHAPTER 4 DATA PRESENTATION, ANALYSIS, AND 

INTERPRETATION 

4.1 Introduction  

This Chapter presents research findings, the analysis, and interpretation of these findings 

and presents a summary of both the findings and related discussions.  

4.1.1 Data sources, participants, and presentation approach  

This case study aimed to philosophically explore and elucidate the application of the 

‘Three-Step-Test’ in the copyright and neighbouring rights and its policy implications to 

the copyright system in Uganda in attempts to strike a balance between the increasingly 

complex interests of copyright holders and those of others in copyrighted works.  

Thirteen (13) potential key informants were identified to have met the eligibility criteria 

set in the methodology chapter. All of them were requested to voluntarily participate in 

the study and fortunately, all accepted. Probably due to the complexity and shallowness 

of the matter under discussion, the point of data saturation point was reached after 

interviewing 7 key informants thus data from only them were considered for the study. 

4.2 Data Presentation and Analysis 

The presentation and analysis in the section were done objective by objective and question 

by question using the major themes that emerged as the data was being resolved. 
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4.2.1 The scope and classification of L&Es in the Act 

The findings show that the Act has several L&Es which extend to different copyright law 

aspects including but not limited to exclusive rights conferred to authors, or the holders of 

the copyright or their successor in title with or without death, or their agents; and to other 

persons such as the performers, producers of sound recording and audio-visual and 

broadcasting companies for their auxiliary role upon satisfying certain conditions. 

4.2.1.1 The current scope of exceptions to copyright in the Act. 

The findings from the survey of the Act reveal that the Act provides for general principles 

to copyright short of which may amount to copyright liability, and the number of 

exceptions to such copyright liability through the ordination of rights, ownership, 

exploitation, and enforcement of these rights are specified. They also show that these 

multifaceted exceptions are created in terms of different situations and circumstances and 

their scope is defined by way of or use/application of phrases, clauses, and/or words like 

“in course of employment by another person”, “on commission by another person or 

body”, “under the direction or control of the government or a prescribed international 

body”, “assignment of license”, “transfer of a copyright”, “remuneration”, “contracts”, 

“unless”, “but”, “except”, “without”, “exceptional” or a combination of words such 

“otherwise than” and “unless otherwise” to the different elements of copyright.  
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4.2.1.1.1 Exceptions in the Act created by the use of the word “except” 

The survey findings indicated that the word “except” is mostly used to create exceptions 

in form of situations/circumstances where copyright cannot be enforced that is to say 

copyright principles are momentarily frozen or inoperative.  

The analysis of the findings shows that in the Act, ideally all forms of exploitation or/and 

substantive copying/reproduction of one’s work without their authorization - except in 

situations of incidental or accidental reporting of current events by means of media or 

other means as highlighted in Section 10(1)(a) and Section 15(g); except in circumstances 

where it’s not practicable to do so as pointed out in Section 10(1)(b) Section 23(1)(b) and 

Section 27(b); except for ephemeral recoding by the broadcasting company Section 16(1) 

subject to Section 16(2-6); except in situations where the broadcasting or communication 

is made from a previously authorized fixation or the transmission has been authorized by 

a broadcasting company that transmitted the first performer as highlighted in Section 

22(1)(b)(i-ii) and except circumstances where the fixation used to make the broadcast is 

made without authorization; or the broadcast is initially fixed in accordance with the 

provisions of this Act but the reproduction is made for purposes other than those specified 

as pointed out in Section 32(c); - would likely amount to infringements.  

Findings also revealed that “except” creates exceptions to the ownership and ability to 

enforce copyright in uses/acts that would ideally not call for any enforcement. Results 

show that in the Act, moral rights are not assignable to any person, however, the use of 

the word “except” in Section 10(3) and Section 23(2) creates an exception to this by 

providing that moral rights can be assigned to any person for purposes of enforcing them. 
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They also show that in Section 34(b), the word “except”, makes it possible for the 

holder(s) of neighbouring rights to enforce their rights where more than short excerpts of 

performance, sound recording or audio-visual performance fixation or broadcast are used 

in reporting of the current event(s). 

4.2.1.1.2 Exceptions in the Act created by applying “but” clause 

From the survey of the Act, results show that several exceptions to copyright are created 

by applying “but” on the different elements of copyright and that this creates exceptions 

mostly in form of alternatives. Further, analysis revealed that the alternatives are in the 

conditions necessary for ownership (Section 14), duration of protection (Section 13(4)), 

authorization as well to the way copyright is exploited (Section 28(7), 44(3), and 44(6)). 

Findings also show that in some cases the “but” created exceptions are used to supplement 

exceptions in copyright enforcement pointed out in the above section and that this show 

in Section 32(c)(ii) where reproduction of a broadcast fixation is made for purposes other 

than those specified but the broadcast was initially fixed under the provisions of this Act, 

a broadcasting company shall not have the right to prohibit the reproduction of such 

fixation of its broadcast.  

The survey findings further indicated that Section 13(4) provides an exception in how the 

duration of protection can be calculated by pointing out circumstances where the 

economic rights in the work initially protected from the date of its first publication can 

then be protected for the much longer-term that is to say protected during the lifetime of 

the author plus fifty years after the death of that author. That Section 14 provides for an 

alternative exception to section 4 of the Act - subject to Section 8 which specifies that 
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work created in exceptional circumstances such as ‘in the course of employment by 

another person, ‘on commission by another person or body’ and ‘under the direction or 

control of the Government or a prescribed international body’, copyright/economic rights 

in respect to that work may not vest in the author; - provides that copyright (both economic 

and moral rights) in an original reduced to material form in whatever method, in general, 

belongs to the author.  

Findings show that section 14 provides for circumstances through which economic rights 

in the work can belong to a person other than the author through an assignment of license 

or transfer. Section 14(7) specifies that unless the contrary is indicated in the will, where 

work is not published before the death of the testator, the economic rights in the work 

shall, on publication of the work, belong to the person to whom the work is bequeathed. 

That, section 28(7) advances payment of an equitable remuneration by the user(s) to the 

producer and the performer as an exception/alternative to the need of acquiring 

authorization of the producer where a sound recording or audio-visual fixation for 

commercial advertisement or its reproduction is used for broadcasting or any other form 

of communication to the public. That, section 44 creates exploitation exceptions by 

providing for a renewable license in sub-section 3 which, when issued by an agent, the 

owner cannot impose extra conditions. 

4.2.1.1.3 Exceptions in the Act created through the “unless”, “unless otherwise” or 

“otherwise than” clauses  

The results from the survey revealed that the application of the words “unless”, “unless 

otherwise” or “otherwise than” to the different aspects of copyright in particular, to 
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terms/definition of copyright concepts, ownership, exploitation/authorization, and 

enforcement criteria creates several exceptions to the principles of copyright in form of 

new guiding conditions to their interpretation (Section 2); to the determination of 

ownership (Section 8(2)); to the assignment of license or transfer (Section 14(6) & (7)); 

to fair use(Section 15(1)(e)), to the issuing a license (Section 18(2)), to actions authorized 

(Section 24), to remuneration (Section 31(1-2)), to civil remedies (Section 45(5)) and 

infringements (Section 46(1)(a)). 

Findings indicated that, in respect to the terms/definitions of copyright concepts and in 

consideration of the application of “unless the context otherwise requires” to the general 

rule of determining what “copy” means, created an exception by specifying conditions to 

be considered when determining what constitutes a copy in works such as architectural 

work. Results revealed that Section 2 provided that an object is not a copy of an 

architectural work unless it is a building or a model. Relatedly, contrary to Section 4 which 

vests copyright protection in creators, the survey findings indicated that Section 8(2) 

specifies that where work is created within the stipulated schedule of the work of an 

employee and under the direction or control of the Government or a prescribed 

international body, the copyright in respect of that work shall vest in the Government or 

international body unless agreed otherwise. 

Deductible from this is that the resulting exceptions from the application of “unless” in 

regards to the definition of copyright terms/concepts and the conditions of the assignment 

of license or transfer, fair use, issuing a license, actions authorized, and remuneration 

broadly relate to copyright exploitation/authorization exceptions. While the application of 



28 
 

words such as “unless”, “unless otherwise” or “otherwise than” to elements of civil 

remedies and situations of infringement creates several copyright enforcement exceptions. 

4.2.1.2 The current scope of limitations to copyright in the Act 

In as much as the expiry of the term of protection and existence of the economic rights 

subject to exceptions to some elements of copyright, limit the extent and the possibility to 

which such rights can be enforced. The survey findings reveal that like the exceptions, 

limitations moderate how much the copyright holders and others can do with a given piece 

of work in Uganda. The analysis shows that there are several limitations to the different 

aspects of copyright and/or copyright-protected works in Uganda. That is to say, how 

much one can do something with such rights and/or copyright-protected works, or how 

much one is unable to do something with such protected works and/or rights while they 

(protection and/or rights) still subsist.  

The findings, also indicated that broadly the scope of these limitations embedded into 

Uganda’s mixed system of L&Es can be divided into two and defined by limitations that 

exist on the side of right holders and those on the side of others (users and administrators 

of these rights). Analysis of the findings revealed that these are multidimensional 

depending on the purpose and character of the use, nature of the protected work, the 

portion used concerning the protected work as a whole, and effect of the use upon the 

potential market for the value of protected works.  

The thematic analysis of the findings divulges that in the Act, on the side of right holders, 

limitations are mainly in form of restrictions on the exclusive right to consent/authorize 

other persons to make a derivative work, reproduce, fix, duplicate, extract, imitate, import, 
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perform, broadcast, communicate, distribute or make available to the public the original 

or copies of the work through sale or other means of transfer of ownership into Uganda 

and in form of restrictions on enforcement of exclusive rights in cases where other persons 

carryout/engage in such acts without the right holder(s)’ consent/authorization. While on 

the side of others, limitations are mainly in form of restrictions to the exploitation of the 

protected works with or without the right holders' consent/authorization from the right 

holder(s) and restrictions to copyright liability directed to them. 

4.2.1.2.1 Limitations in the Act on the side of the rights holders 

The survey findings revealed that in the Act, limitations to copyright and neighbouring 

rights on the rights holders side come dressed as restrictions to their exclusive rights to 

authorize different forms of exploitation and restrictions to their ability to enforce these 

rights in given circumstances where others exploit such works without their consent or 

authorization. Findings also showed that these restricting conditions, situations, or 

circumstances defined the scope of limitations on the side of the right holders in the Act. 

That these limitations presented themselves mainly with words/phrases such as “without” 

in section 32(1(c) (i)), “fair use of work protected by copyright” in Section 15, and direct 

use of the term limitation in section 34. 

In regards to the restrictions to the right holders’ exclusive rights to authorize different 

forms of exploitation, the findings showed that the broadcasting company’s right to 

authorize or prohibit the reproduction of a fixation of its broadcast is restricted by the 

condition which necessitates that the fixation used to make the broadcast should be made 

with authorization from the rights owner. That, in such circumstances and without such 
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authorization as illustrated in section 32(1(c) (i)), a broadcast company has no right to 

authorize or prohibit the reproduction of a fixation of its broadcast. Relatedly, findings 

further revealed that, the Act in section 15, 34, and 46 as highlighted in the table below-  

provides for another limitation in form of restrictions to the right holders' ability to enforce 

their rights in limited circumstances where others use works protected by copyright 

without their consent or authorization which is evaluated on four factors such the purpose 

and character of the use(whether it is a commercial nature or for non-profit), nature of the 

protected work, amount and substantiality of the portion used in relation to the protected 

work as a whole; and the effect of the use upon the potential market for the value of the 

protected work.  

Table 1: Limitations in the Copyright and Neighbouring Act, 2006 of Uganda on 

the side of the rights holders 

Purpose and 

character of 

the use 

Nature of the 

protected work 

Amount and 

substantiality of 

the portion used 

in relation to the 

protected work 

as a whole 

Effect of the use 

upon the 

potential 

market for the 

value of the 

protected work 

Section 

of the 

Act  

Private 

personal use 

only 

The production, 

translation, 

adaptation, 

arrangement, or 

other 

transformation of 

the work 

No qualitative or 

quantitative limits 

specified  

Not specified  15(1)(a); 

34(a); 

46(1(a)) 

Quotation Published work, 

Performance, 

Sound recording, 

Audio-visual 

fixation or 

Fixation or 

Broadcast 

To extent of use 

should not exceed 

what is justified 

for the purpose of 

the purpose of the 

work in which the 

quotation is used 

 

Open (in so far 

as the use is 

Compatible with 

fair use) 

15(1)(b); 

34(d) 
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Purpose and 

character of 

the use 

Nature of the 

protected work 

Amount and 

substantiality of 

the portion used 

in relation to the 

protected work 

as a whole 

Effect of the use 

upon the 

potential 

market for the 

value of the 

protected work 

Section 

of the 

Act  

Or 

Short excerpts of 

a performance, 

sound recording, 

audio-visual 

fixation or 

fixation or 

Broadcast, which 

is justified by the 

informative 

purpose of the 

quotations. 

Educational 

purposes 

/Teaching 

purposes 

Published work 

or Any other 

format of work 

To the extent 

justified for the 

purpose by way 

of illustration in a 

publication, 

broadcast or 

sound or visual 

recording 

Open (in so far 

as the use is 

compatible with 

fair practice) 

15(1)(c); 

15(1)(d); 

15(1)(k); 

34(c) 

Reporting on 

current events 

or information 

Any work that 

can be seen or 

heard 

To the extent 

justified for 

the purpose when 

reporting on 

current events 

or  

No more than 

short excerpts of 

performance, 

sound recording, 

or audiovisual 

performance 

fixation or 

broadcast are used 

Not specified 15(1)(f); 

34(b); 

15(1)(h); 

For the public 

library, a non-

commercial 

documentation 

center, a 

Any literary, 

artistic or 

scientific work 

Open provided 

the reproduction 

and the copies 

made 

do not conflict 

with the normal 

Open provided 

the reproduction 

and the copies 

made 

do not conflict 

with the normal 

15(1)(j) 
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Purpose and 

character of 

the use 

Nature of the 

protected work 

Amount and 

substantiality of 

the portion used 

in relation to the 

protected work 

as a whole 

Effect of the use 

upon the 

potential 

market for the 

value of the 

protected work 

Section 

of the 

Act  

scientific 

institution or 

an educational 

institute 

exploitation of the 

work 

reproduced  and 

do not 

unreasonably 

affect the right of 

the author in the 

work; 

exploitation of 

the work 

reproduced  and 

do not 

unreasonably 

affect the right 

of the author in 

the 

work; 

Source: Analyzed Primary Qualitative data collected from the survey of the Act by the 

Researcher  

The table indicates that these manifest significantly in Section 15 and their scope sketches 

as far as reproductions for the public library, a non-commercial documentation center, a 

scientific institution, or an educational institute; reproduction and communication to the 

public when reporting on current events or information; work used for educational 

purposes/teaching purposes; to quotation and private personal use only. 

The findings analysis also revealed that where the copyright owner assigns or transfers or 

bequeath his or her economic rights in a copyright to another person in a whole whether 

by oral or written means or inferred from the conduct or circumstances as provided in 

Section 14, their economic rights in the piece(s) of work in question shall be considered 

to have exhausted and the ability to call the infringement card shall be restricted to cases 

of contravening of their moral rights only. 
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4.2.1.2.2 Limitations in the Act on the side of the “others” 

The findings indicated that; the scope of limitations to copyright in the Act on the side of 

the “others” is wider than for those on the side of the right holders and sketch to several 

aspects of copyright exploitation. That these are, restrictions on the assignment of license 

or transfer of a copyright as in Section 14(5-6) subject to the guidance provided in Section 

18 on the scope and condition of non-exclusive licence, the limits in Section 19 on the 

conditions for a non-exclusive licence to translate published work or text of an audio-

visual fixation - as required by section 44 and where applicable as per section 35,36,37 

and 38 specifying what a contract shall look like; restrictions on actions authorized 

without a specific contract provision as specified in section 24; and restrictions from who 

to get authorization in instances of co-performance as provided in 25; restrictions on the 

reproduction, distribution or making available to the public a sound recording or audio-

visual fixation as specified in Section 28(5) and defined in Section 28(6)- that can be 

broadly called restrictions to the exploitation of the protected work with or without the 

right holders consent or authorisation from the right holder(s).  

Analysis of the findings revealed that, several fair uses of the protected works as shown 

in Section 15 and outright limitations on neighbouring rights as indicated in section 34 as 

well as restriction of  rights infringement to situations/circumstances where without a valid 

transfer, license, assignment or any other authorization required by the Act a person deals 

with any work or performance contrary to the permitted free use and in particular where 

that person does or causes or permits another person to override the restrictions to the 

exploitation of protected works on the side of the other and to use of a piece of work in a 

manner contravening the moral rights as specified in section 46 can be broadly called 
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limitations to copyright on the side of others in form of and restrictions to copyright 

liability directed to them. 

Correspondingly, the analysis of the different limitations to copyright demonstrated that 

on the side of the others in respect to the primary or secondary copyright liability directed 

to them(‘others’), in Uganda as provided by the Act, offences and penalties are restricted 

to only persons who without the authorisation of or “valid” licence from the rights owner 

or their agent overrides the restrictions on the exploitation of the protected work as 

specified in section 47(1) and 47(7)(b-c); or to those who contravened the producer’s 

rights in section 47(2); or to the occupier of the premises in question where a work is 

communicated to the public on the premises of an occupier or by the operation of any 

apparatus which is provided by or with any consent of the occupier as explained in section 

47(3) and section 47(8); or to persons who during trade sell or buy or import any apparatus, 

article, machine or thing with knowledge it is to be used for making infringing copies of 

work as specified in section 47(4); or to any person who does any act to make other people 

believe that he or she is the author or performer of a piece of work as highlight in section 

47(6); to persons who without  lawful authorisation remove or alter any electronic moral 

rights information, distribute as indicated in section 47(7)(a).  

Furthermore, subject to section 49(2), the results from the examinations of the Act 

indicated that where the primary or secondary copyright liability is directed to a body of 

persons or a partnership or other body not being a body corporate, section 49(1) provides 

that offenses and penalties will be shouldered by every director and secretary of the body 

or every partner or member. 
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4.2.2 Classification of the L&Es to copyright in Act 

The examination of the Act reveals that it currently provides for a mixed system of L&Es; 

that is a specific statutory L&Es such as Section 14(1(b), 17, 19(1), and 44(1) all related 

to licenses, and an open system of L&Es such as fair use in section 15. The analysis of 

these L&Es identified in section 4.2.1.2 and 4.2.1.3 of this report; shows that L&Es can 

be broadly classified as per the general aspects/elements of copyright and neighbouring 

rights impacted on by the institution of the different forms of L&Es. The analysis reveals 

that this can be into four groups on the aspects of, 1) ownership, or 2) exploitation, or 3) 

enforcement or 4) liability following an infringement. Findings also revealed that these 

elements in these groups tend to overlap and can further be disaggregated by who the 

different L&Es target that is to say either the rights-holder(s) or others. That, others can 

furthermore be broken down into two groups, that of users and administrators. 

Table 2: Classification of the L&Es to copyright in the Copyright and 

Neighbouring Rights Act, 2006 of Uganda 

Aspects/elements 

of copyright and 

neighbouring 

rights impacted 

by L&Es. 

Limitations 

or 

Exceptions 

Who does the L&Es target 

Rights 

Holder(s) 

Others 

Users Administrators 

Ownership  Exceptions  8; 10(3); 12; 

13(4); 14; 

23(2);  

 all 

Limitations  3; 4; 10; 13; 26; 

28(8); 32(2) 

 all 
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Aspects/elements 

of copyright and 

neighbouring 

rights impacted 

by L&Es. 

Limitations 

or 

Exceptions 

Who does the L&Es target 

Rights 

Holder(s) 

Others 

Users Administrators 

Exploitation  Exceptions  2; 10(3); 14; 15;  

22(1)(b)(i-ii); 

23(2); 28(7);  

32(c); 34; 44(6) 

2; 10(1)(a-b); 

14;  15; 

16(1); 18(2); 

23(1)(b); 24  

27(b);  28(7), 

31(1-2); 34; 

36; 37; 38; 44 

all 

Limitations  15; 25; 28(5-6); 

32(1(c) (i)); 34 

10(2);  12;  

14(5-6) ; 15; 

18; 19;24; 36; 

37; 38; 44 

all 

Enforcement  Exceptions  2; 8; 10(3); 13; 

14; 15;  23(2); 

26; 28(7-8); 

32(2); 44; 

45(5); 46(1)(a) 

 all 

Limitations  14; 15; 34; 46  all 

Liability 

following 

infringement  

Exceptions    all 

Limitations   47(1); 47(3-

4); 47(6-8); 

49(2) 

all 

Source: Analyzed Primary Qualitative data collected from the survey of the Act by the 

Researcher  

From the above classification and disaggregation, on the side of the rights holder(s), the 

current L&Es fall in all the classification groups except in a group on the aspects of 

liability following infringement which is currently encompassing only a few limitations 

to the copyright and neighbouring right liability on the side of users. In other words, the 

current limitations deal with which kind of users of the protected works cannot be held 

accountable in instances of copyright and neighboring rights infringement. This implies 

that the current scope of L&Es in the Act does not encompass exceptions or limitations in 
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the digital environment terms of statutory safe harbors to a party that can be held liable 

for copyright infringement of a third party in a digital space, and reverses engineering. 

On the side of others, the classification indicates that administrators of these rights are 

targeted by all L&Es in the four groups. This signifies that administrators as per the L&Es 

continuum, lay on the thin line between access of protected works by the different users 

and protection for these works and that all L&Es provided for in the Act merge at their 

interpretation and use. While for the side of users (of protected works), results showed 

that no ownership and enforcement L&Es are targeting them and that this is because such 

L&Es are a preserve of the rights-holder(s) even though the administrators oversee them 

too. Findings also showed that the same applied to the exceptions to liability following an 

infringement; that the users mostly enjoy and are targeted by L&Es related to exploitation 

and those related to the liability following an infringement. 

4.2.3 The application scope of the ‘Three-Step-Test’ in the Act 

In face of the extent to which the ‘Three-Step-Test’ has been applied in the Act, the survey 

explored the Act to establish whether the test was applied to all the exclusive rights, where 

it was applied, the practical aspects of the test, what actions are permissible based on the 

‘Three-Step-Test’ and its current scope.  

The findings revealed that, the ‘Three-Step-Test’ is not Uganda’s general L&Es provision 

and that it is only partially applied under the broad fair uses of work protected in section 

15 which is the general provision on copyright L&Es in the copyright law of Uganda.  
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The application is partial in two senses. One, the findings showed that when the ‘Three-

Step-Test’ is applied, it manifests in a national statute as a two-step test by no longer 

requiring for certain special cases but rather requiring that the reproduction and the copies 

made do not conflict with the normal exploitation of the work reproduced and do not 

unreasonably affect the right of the author in the work which also signifies a slight change 

in the technical language used. Two, the findings indicated that the ‘Three-Step-Test’ as 

applied in the Act only features in Section 15(j) and encompasses only the exclusive right 

of reproduction of a literary, artistic, or scientific work and not any other exclusive 

economic right granted by the Act.  

From the practical aspect, the comparative analysis of the findings with the different forms 

of the ‘Three-Step-Test’ in different international treaties, revealed that the current style 

of the ‘Three-Step-Test’ in the Act is similar to that of the Berne Convention as 

incorporated in Article 9(2). The findings also showed that in section 15(j), in respect to 

the application of the ‘Three-Step-Test’, the form of reproduction of the protected works 

is restricted to a specific and closed group of users and that such reproduction can only be 

done by either a public library or a scientific institution or an educational institute or a 

non-commercial documentation center for any purpose or/and any patron uses provided 

such reproduction and the copies made do not conflict with the normal exploitation of the 

work reproduced and do not unreasonably affect the right of the author in the work. 
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4.2.4 The copyright policy landscape of Uganda and the application of the ‘Three-

Step-Test’  

This section presents findings on the possible policy implications of the current 

application scope of ‘Three-Step-Test’ as explored in section 4.2.2 of this report. This 

section presents the findings and insights from the investigation of some of the possible 

implications of the application of the ‘Three-Step-Test’ to the copyright policy landscape 

of Uganda drawn from Key informants. 

4.2.4.1 The policy implications of the ‘current’ application scope of the ‘Three-

Step-Test’ in the Act 

When the key informants were specifically asked about what the current application scope 

of the ‘Three-Step-Test’  in the Act implied to the protection of, access to, and exploitation 

of protected works in face of the national policy objectives aimed at promoting research 

activities and satisfying domestic social, cultural and economic and in terms of costs, 

consequences, and optionality.  

Their responses were mixed. Some of them asserted that the current application scope of 

the ‘Three-Step-Test’ in the Act has no effect on the current exploitation and protection 

patterns in the copyright system of Uganda. While others expressed a belief that the scope 

of application would have better policy effects or results if it was expanded to include all 

the exclusive rights of the rights holders as the different international treaties currently 

provide. But the latter also atoned a general agreement with the former category of views 

that came from key informants that believed that there was no effect by advancing that the 

current application scope of the ‘Three-Step-Test’ in an open-ended copyright system 
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such as Uganda’s which uses the fair use doctrine, would most likely have no effect on 

the existing copyright exploitation and protection patterns.   

For those that had held that it had no effect on the current exploitation and patterns, results 

from the analysis of their qualitative data further indicated that they referenced their 

submission on the current status quo in the copyright system of Uganda which to them is 

characterized by high levels of piracy and lack of respect for IP rights, copyright and 

neighbouring rights inclusive. Results also revealed that such key informants also held a 

belief that in terms of cost and consequences, the reality is that the current ‘Three-Step-

Test’ application scope has no effect to it and that they averred that very many users in 

Uganda were never mindful of copyright or neighbouring rights provided the copy they 

got served their intended needs or desires. 

In terms of optionality, results for the theme analysis showed that all key informants 

concurred and indicated that the current legislation despite its insufficiencies it provided 

enough room for options to consider in administering permissible or enumerated list of 

uses that don’t require authorization. Relatedly, from the theme analysis, it also emerged 

that a few key informants pointed out that the Act provided several fair use factors one 

can use to determine whether the use made of a work in any particular case is fair. 

As for the determination of policy consequences, it emerged out from the data analysis 

that most of the key informants remained silent on it indicating that; 

There was no precedent to the best of their knowledge   



41 
 

While a few that answered suggested that reference should be made to the case-law of 

Uganda in regards to copyright. Unfortunately, findings from the search on the existing 

copyright case law in Uganda from the Uganda Legal Information Institute an 

organization that provides free legal information service provided by the Law Reporting 

Unit of Uganda indicated that not more than 28 judgments on copyright cases existed in 

Uganda, and among the 28 cases, only two cases directly explored copyright principles 

directly related to the ‘Three-Step-Test’. These two cases explored the factors in the fair 

use doctrine the cases are Katatumba v Anti-Corruption Coalition Uganda (Civil Suit-

2011/307) [2014] UGCommC 107 (18 August 2014) and Ssebagala v MTN (U) Ltd & 

Anor (Civil Suit-2012/283) [2015] UGCommC 42 (06 March 2015).  

Therefore, from the existing copyright case law which bases analysis on fair use, it’s 

indeterminate whether the current scope of application of the ‘Three-Step-Test’ has 

verifiable policy consequences which can be found in the case law as suggested by the 

key informant. 

4.2.4.2 The implications of the application of the ‘Three-Step-Test’ to the 

copyright policy landscape of Uganda. 

When the key informants were specifically asked about what the implications of the 

application of the ‘Three-Step-Test’ to the copyright policy landscape of Uganda were. 

The deliberations broadly took a shape of ‘where would the utility effect from the 

application of the ‘Three-Step-Test’ reside and with whom. All the key informants tackled 

the question by framing their responses based on their perceived would be utility in the 

application, while deciding on the different possible implications. 



42 
 

 From the analysis of the ensuing data, it emerged that the key informants strongly 

believed that regardless of whom the utility effect from the application of the ‘Three-Step-

Test’ to the copyright policy landscape of Uganda resided. That the context of the 

application of the ‘Three-Step-Test’ was a major determining factor of the possible 

implications. A review of the themes generated indicated that their views on the possible 

implications diverged at the point of considering the ‘context of application’.  

The two major views on the issue of context to consider in exploring the possible 

implications were identified. The analysis of themes under the context of the application, 

it emerged that the first context of the possible implications was when the application of 

the test is made to the current policy landscape which is characterized with specific 

statutory L&Es, an enumerated fair use doctrine, and bits of fair practices/dealings 

contained in the general fair use doctrine. The other context of the possible implications 

was when the application of the ‘Three-Step-Test’ is taken to mean that the ‘Three-Step-

Test’ is now the sole regulating doctrine of the L&Es in copyright law of Uganda.  

The findings are presented using these three major blocks of themes that emerged from 

the analysis of the qualitative data gathered from the different interviews. 

4.2.4.2.1 Where would the utility effect from the application of the ‘Three-Step-

Test’ reside and with whom 

From the data analysis, it emerged out that the possible implications anchored on the 

contention between with whom, the utility and/or the utility effect of the ‘Three-Step-

Test’ when applied to the copyright policy landscape of Uganda, it would apply to, and to 
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whom will it be most relevant to, or put differently whom the effects of the application of 

such test will be targeting.  

The results revealed that some of the key informants contended that the application of the 

‘Three-Step-Test’ would serve to the benefit of anyone. The results also indicated that 

these reasoned that following the application, anyone would technically be free to use the 

protected works in any manner they deemed so fit provided that they were within the limits 

set by the test.  

Results also showed that some departed from this view and asserted that rights holders 

would be the ones to smile about this application since it would institutionally deter 

anyone from conflicting the economic exploitation of their protected works as well as 

causing any unreasonable prejudice to their legitimate interests. This group of key 

informants held that the current requirement in Section 15(1)(j)(ii) of ‘do not 

unreasonably affect the right of the author in the work’ is shallow. They also contended 

that application of the ‘Three-Step-Test’ as contained in article 13 of the TRIPS agreement 

by incorporating it in the provisions of the Act would to them be more useful to rights 

holders than anyone else. 

While others indicated that it would be most relevant to administrators of copyright law 

in Uganda. This group of key informants collectively contended that the application of the 

‘Three-Step-Test’ would primarily be useful to the administrators of copyright law due to 

its openness to secondary interpretation and yet also double-barreled. Very few of the key 

informants indicated that the ‘Three-Step-Test’ was a just policy tool in their answers.  
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For all the key informants their answers were a combination of either two or three elements 

of these general categories pointed out above that is the administrators of copyright, rights 

holders, policymakers, and anyone using the copyright-protected works. This implies that 

in their different permutations of these categories, none of them had a complete mention 

of all of the 4 broad categories identified.  

4.2.4.2.1.1 The utility in the effect bore from the application of the ‘Three-Step-Test’ 

The utility in the effect bore from the application of the ‘Three-Step-Test’ to the copyright 

landscape of Uganda was indicated differently according to their combination of 

categories during the in-depth interviews as shown by the results already presented. The 

attempt to collectively group these different reported ‘Three-Step-Test’  utility 

combinations resulted in different hierarchical classifications of the administrators of 

copyright, rights holders, policymakers, and anyone using the protect work as the four 

major groups to benefit from such as application. At the intersection of these different 

possible hierarchical classifications which were based on the reported and perceived 

utility effect of the application of the ‘Three-Step-Test’ to the copyright landscape of 

Uganda by the key informants is illustrated below.  
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Figure 1: Kasule taxonomy showing the utility in the application of three step test 

vs. the application of L&Es to copyright law 

 

Source: Analyzed Primary Qualitative data collected by the Researcher from Key-

informant interviews. 

The figure represents the analytical converging point of the diverging views of the 

different key informants interviewed and shows that the expected utility in the application 

of the ‘Three-Step-Test’ is lowest at the users’ level and maximum at the administrator of 

copyright and neighbouring/related rights’ level and the reverse is true for the application 

of L&Es in the copyright law. In contrast to this revelation, it was also observed that the 

utility effect from the application of the ‘Three-Step-Test’ resides most with the users who 
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are the beneficiaries of the ‘Three-Step-Test’ application in terms of the different 

permissible actions the application creates as L&Es to exclusive copyright and 

neighbouring rights. 

This also suggests that at whichever level in the Kasule taxonomy above, one is, they 

would enjoy the utility effect from the application of the ‘Three-Step-Test’  and that the 

utility in any application of either L&Es or the ‘Three-Step-Test’  resides with them at 

that given level. By implication, therefore, a distinction should be made between utility in 

application and utility effect from the application. 

4.2.4.2.2 The application of the ‘Three-Step-Test’ and the copyright policy 

landscape of Uganda: Context 1 

This section presents findings on the possible implications when the application of the 

‘Three-Step-Test’  is made to the current policy landscape which is characterized with 

specific statutory L&Es, an enumerated fair use doctrine, and bits of fair practices/dealings 

contained in the general fair use doctrine.  

The investigative exploration focused on issues of ownership (which encompassed 

protection of copyright-protected works), exploitation (which encompassed protection of, 

and access to copyright-protected works), enforcement, and copyright liability issues in 

the context of policies promoting research activities and satisfying domestic social, 

cultural and economic needs. As a result, several mixed responses were noted during the 

analysis of the data obtained and equally several themes emerged. However, only the 

major revelations from these themes are presented. 
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When the different themes which related to this context were analyzed it emerged that 

almost all of the key informants held that the extended application of the three steps to all 

the economic rights that were provided for in the Act would have no practical potential to 

affect any of the above aspects of the copyright system. These key informants asserted 

that this was exclusively due to a mix of well-documented insufficiencies in Uganda’s IP 

system which they cited out as the existence of inadequate IP awareness, limited access 

to and availability of quality IP services, and substantial costs associated. They also 

observed that due to these factors that act as real impediments to the use of L&Es for any 

intended purpose, a change such as this in the national regulation of L&Es to copyright 

cannot have a verifiable practical effect. 

Results showed that relatedly, some other key informants held that;  

Uganda currently lacks a sufficient case law to evaluate the current copyright 

legislation deficiency from a legal perspective and she (Uganda) is already faced 

with enforcement challenges due to a deliberate lack of respect for IP copyright 

inclusive amongst the population who are the users of the protected works. Key 

informant No. 3 

Based on this observation the key informant argued that they strongly believed that even 

if the application of the ‘Three-Step-Test’  was extended to all exclusive rights one would 

not currently tell the probable effect to the exploitation patterns of copyright-protected 

works of such action with the current status quo in the copyright system. 

Results from the analysis also indicated one of the key informants informatively explored 

the possibility in his response and express a strong belief that the application of the ‘Three-
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Step-Test’  to the copyright policy landscape of Uganda by way of extending its scope to 

cover all the copyright exclusive rights would at least, in theory, have an effect on how 

unauthorized exploitations of copyright-protected works in Uganda can be evaluated 

against the legitimacy of the rights holders action to enforce his or her rights. To him, this 

would consequently also affect what unauthorized exploitations can be enforced.  

A further review of this theme also indicated this key informant also believed that such 

extension can make the current policy landscape one of the most outward-looking in the 

world. According to him the copyright policy landscape of Uganda would have about four 

(4) layers of check and balance. Which he identifies as   

A layer of the specific statutory limitations and exception, a layer of fair use, a 

layer on fair dealings/practice, and a layer of the ‘Three-Step-Test’ all in one. 

Where both fair use and ‘Three-Step-Test’ are fully maximized. Key informant 

No.5 

He observes that following the extended application of the three steps the policy landscape 

would be characterized by dual open-ended copyright legislation as it would have both 

the statutory four open-ended factors and as well as the two steps from the application of 

the ‘Three-Step-Test’  in the copyright Act. All available for use, perhaps in a 

complementary manner in the determination of the deemed qualitative and quantitative 

limits in any unauthorized exploitation or contended uses. 

Findings showed that this key informant further notes that with such provisions all in one, 

by implication the judges would have to choose any one of the two to decide whether or 

not a particular use or unauthorized exploitation is permissible or not; or the addition of 
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the ‘Three-Step-Test’ as a general provision on copyright L&Es would require that there 

may be a clause in the Copyright Act that states such as… 

‘……works not enumerated in any categories of permissible use or practice may 

be used in cases where there is no conflict with the normal exploitation of 

copyrighted works and does not prejudice the legitimate interest of the copyright 

holder.’  As stated by Key informant No.5. 

Results further indicated that even though he was optimistic about the possible and 

resultant openness in the copyright system, he shared the pessimistic view that the 

extended application of the ‘Three-Step-Test’  in the current copyright system with its 

prevailing status present; such extension would not have any verifiable effect until perhaps 

tested in the courts of law. 

Findings also indicated that few of the key informants held that the extended application 

of the ‘Three-Step-Test’ would technically amount to no effect. They asserted that 

openness offered by the fair use factors provided for in the Act is the same openness the 

application of the ‘Three-Step-Test’ would offer when incorporated in the Act.  

4.2.4.2.3 The application of the ‘Three-Step-Test’ and the copyright policy 

landscape of Uganda: Context 2 

When the same investigative exploration criteria like the one applied in the previous sub-

sub-section in context 1 in section 4.2.3.2.2 of this report, but eliciting responses in 

consideration to the application of the ‘Three-Step-Test’ as the sole regulating doctrine of 

the L&Es in copyright law of Uganda. All the key informants held onto their previous 
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submissions stating that the same would apply. Results from the data analysis showed that 

they implied that even where the application of the ‘Three-Step-Test’ is taken to mean 

that it is now the sole regulating doctrine of the L&Es in copyright law of Uganda no 

practical differences in respect to ownership, exploitation, enforcement, and copyright 

liability issues in the context of policies promoting research activities and satisfying 

domestic social, cultural and economic needs for the same reasons highlighted out in 

context 1 above. 

Key informant No.5 noted that as a difference this would amount perhaps to a single layer 

of check and balance in the copyright system. But the openness would substantially remain 

the same because the markup is related to that of the four fair use statutory factors applied 

in the determination of the fair use in a given use.  

4.3 Discussions and Interpretation 

The data presented and analyzed in the above sections, tables and figure provided answers 

to the research questions. The discussions and interpretations of the results in the 

following sections provides insight into the results of this research in accordance with the 

aim and specific research objectives. The aim of the study was to philosophically explore 

and elucidate the application of the ‘Three-Step-Test’ and its policy implications to the 

copyright system in Uganda in attempts to strike a balance between the increasingly 

complex interests of copyright holders and those of others in copyrighted works. The first 

objective was to review and classify the current scope of limitations and exceptions to 

copyright as the proxy indicator of the application of ‘Three-Step-Test’ in the Act, the 

second was to examine the application scope of the ‘Three-Step-Test’ in the Act, and its 

policy implications, the third objective was to investigate the implication of the 
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application of the ‘Three-Step-Test’ to the copyright policy landscape of Uganda. These 

discussions hereby provide the grounds for the conclusions, implications and 

recommendations made in chapter 5 of this research. 

The theory generated from the exploration of the study objectives shows in attempts to 

strike a balance between the increasingly complex interests of copyright holders and those 

of others in copyrighted works, the L&Es to copyright in Uganda extend to not only the 

exclusive rights conferred to the right holders but to all aspects of copyright and 

neighbouring rights. This means that in the face of the study objectives and the findings, 

L&Es that strike the sought balance have to sketch to issues dealing with ownership, 

exploitation, enforcement and liability following an infringement. This will inevitably 

influence the scope of the L&Es.  

From the results it’s deducible that application of the ‘Three-Step-Test’ in the Act sets 

limits to the scope of L&Es by confining them to exclusive rights of the right holders in 

Uganda’s case to the right of reproduction. Whereby the language of application of 

‘Three-Step-Test’ in the Act requires that the reproduction done by either a public library 

or a scientific institution or an educational institute or a non-commercial documentation 

center and the copies made do not conflict with the normal exploitation of the work 

reproduced and do not unreasonably affect the right of the author in the work. The policy 

is implication from this is that the copyright exceptions from the application of the ‘Three-

Step-Test’ in the Act are enjoyed and applicable to a closed group of persons. 

Furthermore, the theory generated from the study findings suggests that the utility effect 

in the application of the ‘Three-Step-Test’ in the Act is the creation of L&Es which are 
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enjoyed most by the users and that the utility in the application of the ‘Three-Step-Test’ 

in the Act lies with the policy makers and the administrators of the copyright law since 

this offers a valuable tool to balance the different interests of the Rights holders and others. 

With respect to the current copyright land scape the effect its application remains highly 

contextual and currently unverifiable. 

4.4 Summary  

This chapter presented and discussed findings to the first three study questions. From this 

presentation it is observed that after the different statutory limits to the subsistence of 

enforceable copyright in Uganda are overcome the Act provides for several L&Es in the 

current mixed system of L&Es which are not confined to only exclusive rights but wide-

reaching to all elements/aspects of Copyright law.  

That, the current scope of exceptions in the Act, is multifaceted and defined by the 

different situations and circumstances created by way of or use/application of phrases, 

clauses and/or words like “in course of employment by another person”, “on commission 

by another person or body”, “under the direction or control of the government or a 

prescribed international body”, “assignment of license”, “transfer of a copyright”, 

remuneration, contracts, unless, but, except, without, exceptional or a combination of 

words such otherwise than and unless otherwise to the different elements of copyright. 

That, the limitations to copyright have a dual effect by moderating how much the 

copyright holders and others can do with a given piece of work in Uganda; That their 

scope as embedded into Uganda’s mixed system of L&Es is divided into two and is 

defined by limitations that exist on the side of the right holders and those on the side of 
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the others (users and administrators of these rights) which are multidimensional depending 

on the purpose and character of the use, nature of the protected work, the portion used in 

relation to the protected work as a whole, and the effect of the use upon the potential 

market for the value of the protected works. 

That on the side of the right holders, the limitations to copyright are mainly inform of 

restrictions on the exclusive right to consent/authorize other persons to make a derivative 

work, reproduce, fix, duplicate, extract, imitate, import, perform, broadcast, communicate, 

distribute or make available to the public the original or copies of the work through sale 

or other means of transfer of ownership into Uganda and in form of restrictions to the 

enforcement of these exclusive rights in cases where other persons carryout/engage in 

such acts without consent/authorization from the right holder(s). While on the side of 

others the limitations are mainly in form of restrictions to the exploitation of the protected 

work with or without the right holders' consent or authorization from the right holder(s) 

and restrictions to copyright liability directed to them. 

That, the L&Es in the Act, can be classified into four groups, 1) on the aspects of 

ownership, or 2) on the aspects of exploitation, or 3) on the aspects of enforcement or 4) 

on the aspects of liability following an infringement and that elements of these groups 

tend to overlap and can further be disaggregated by who the different L&Es target that is 

to say either the rights-holder(s) or others. Where others can furthermore be broken down 

into two groups, that of users and that of administrators. 

That, the application of the ‘Three-Step-Test’ in that copyright statute of Uganda has only 

been partial under the broad fair uses of protected work provision in section 15 of the Act 
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which is the general copyright L&Es provision in the copyright law of Uganda taking a 

style similar to that of article 9(2) of the Berne Convention though the form of 

reproduction of the protected works is restricted to a specific and closed group of users.  

That, the [policy] implications of the application of the ‘Three-Step-Test’ to the copyright 

policy landscape of Uganda are contextual and the effect differed from context to context 

and that exploration of the questions where the utility in the application of three steps is 

and where the utility effect from the application is; provided insights to answering the 

question of what are the [policy] implications in the application of the three steps in 

Uganda would be in any of the contexts.
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CHAPTER 5 SUMMARY, CONCLUSIONS AND RECOMMENDATIONS 

5.1 Introduction 

This chapter presents the discussions on the major findings, conclusions, implications, and 

recommendations, and potential areas of further research. 

5.2 Discussion 

This section presented based on the study questions contrasts, compares and interprets the 

key study findings with the existing literature.  

5.2.1 The current scope of L&Es to copyright- the proxy indicator of the 

application of ‘Three-Step-Test’ in the Act, and their classification 

The findings established that the scope of L&Es to copyright generally encompasses all 

aspects of copyright and neighbouring rights as incorporated in the Act and they are not 

limited to only aspects of exclusive rights. Except where and when a consideration of the 

three test step test is made. This inline with the TRIPS agreement since the test as per 

Article 13 of TRIPS obliges member states to confine limitations or exceptions to 

exclusive rights when it comes to the application of the test.  

The findings also indicated that L&Es are multilayered. This understanding of L&Es as a 

multilayered phenomenon differs from the bracket consideration of L&Es which does not 

make the express distinction of which L&Es it refers to. The question that remains 

answered in the existing L&Es copyright text is when they refer to L&Es do they mean 

the general L&E to all aspects of copyright law that includes L&Es to exclusive rights or 

by use of L&Es they mean the L&Es only specific to exclusive rights in the protected 
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works. These findings contradict the existing common tendency and understanding 

expressed in several copyright texts such as Seng (2016; 2019), of considering L&Es to 

copyright as a unit that cannot be broken into pieces.  

This inventive classification of the L&Es in the national statute also contradicts with 

Gervais’, (2008) suggested five-point checklist onto which the categorization of L&Es 

may be done that is  1) by type of users; 2) by type of use; 3) by type of country; 4) by 

type of authors; and finally, by type of work. In as much as this inventive classification is 

not in direct harmony with this categorization, it can be argued that the classification of 

L&Es by the different aspects of copyright as presented in the national statute is a 

high/first-order classification that can absorb such categorization as a second-level 

classification. 

Nevertheless, these study findings and the apparent contradiction and conversion of 

certain elements of the school of thought resonate directly with the existing school of 

thought advanced by Griffiths (2009), that the appropriate scope and perhaps the 

understanding of L&Es in copyright law is a controversial issue.  

5.2.2 The extent of application of the ‘Three-Step-Test’ in the Act 

The findings in section 4.2.3.2 of this report which indicated the ‘Three-Step-Test’ took a 

shape of two step test when applied in the national copyright legislation  are consistent 

with Edwald (2016) view that it is only the last two steps of the ‘Three-Step-Test’ that can 

be practically applied as arguably every L&E is special. However, the evaluation of the 

two-step test as presented in the Act in respect to the different international copyright-



57 
 

related instruments also indicated that it regains the “certain special case” step to again 

become a ‘Three-Step-Test’.  

This is because section 15(j) where it’s applied is for a clearly defined purpose and 

justified by public policy on the promotion of educational activities that are an individual 

and limited application or purpose and this application is equally narrow in a quantitative 

as well as a qualitative sense. That is to say, the extent to which the ‘Three-Step-Test’ is 

applied in the Act is at face value consistent with all the international standard of the 

‘Three-Step-Test’ as per the 2000 WTO panel decision concerning section 110(5) of the 

US Copyright Act. ‘Three-Step-Test’ is a standard that obliges states like Uganda, to 

confine to L&Es to exclusive rights to certain special cases which do not conflict with a 

normal exploitation of the work and do not unreasonably prejudice the legitimate interests 

of the author/right holders and not all aspects of copyright law. But at the same time 

leaving the states with the autonomy to decide which exclusive rights to consider. 

The deduction from the above is that this requirement limits the scope of the application 

of the ‘Three-Step-Test’  to the L&Es in copyright law that deal specifically with the 

exclusive rights. This however does not limit the possible scope of L&Es in the national 

statutes of copyright and neighbor rights. If anything it only limits the scope of application 

of the ‘Three-Step-Test’  to L&Es on exclusive rights and by this its no surprise that some 

countries such as the Philippines, [just like Uganda] have the ‘Three-Step-Test’  

incorporated in the national statutes on top of the fair use principles (Seng, 2009) and 

others like South Korea recently amended their copyright law to incorporate the ‘Three-

Step-Test’  with fair use clause (Cho, 2013).  
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While according to renowned ‘Three-Step-Test’  scholar at VU University Amsterdam, 

Senfleben (2010) the time was ready ripe close to a decade ago to debate the introduction 

of fair use doctrine based on the ‘Three-Step-Test’ to seize numerous important 

opportunities for cultural, social and economic development. 

Consistent with this view, the findings indicated that in the copyright Act of Uganda the 

test is confined to the exclusive right of reproduction [but in a closed manner] in the broad 

remit of the fair use provision, the confinement of the test to the exclusive right of 

reproduction regardless of the conditions attached makes it fully compliant with the test 

as incorporated in Article 9(2) of the Berne convention and partially with all other 

international treaties that scaled the application of the test to all other exclusive rights 

limitations or exceptions. 

5.2.3 The implication of the application of the ‘Three-Step-Test’ to the copyright 

policy landscape of Uganda 

The findings indicated that the implications of the application of the ‘Three-Step-Test’  to 

the copyright policy landscape of Uganda ranged from it having no practical effect to 

having a landmark effect when certain contexts or underlying conditions are eliminated. 

This finding echoes Merges (2011) claim that optimal policy in the IP field involves more 

than simply providing a clear set of property rights and then getting the government out 

of the way. 

With the findings indicating that the question of ‘where the utility in and the utility effect 

from the application of […..anything such the ‘Three-Step-Test’ ] resides and with whom 

could substantially help shape and equally frame policy debates on the possible 
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implications whenever any given context is being considered and that the question has the 

elasticity to create different insightful scenarios in a single context which can be useful 

for any policy debate since the perceived utility is not uniform. This line of thought 

resonates with both Torjman’s  (2005) contextual assertion and Mossoff’s  (2005) 

conceptual argument on public policy for addressing selected public concerns. This 

question also closely avers to Gervais's (2008) observation that from the policy 

perspective one oughts to look at how many dollars will be lost and whether a 

compensation mechanism should be put in place. 

Therefore, drawing from a policy perspective and the study findings, the openness in 

‘Three-Step-Test’ to the L&Es concerning exclusive rights [of copyright] in an ideal world 

provides self-regulating criteria as intoned by Merges (2011), in any functional copyright 

system. Since the different limitations or exceptions do not extinguish the underlying 

rights and for that reason they need to be limited in scope, the application of the ‘Three-

Step-Test’  may serve to provide an alternative to public/state regulation of the different 

forms of copyright and neighbouring rights exploitation of the exclusive rights.  

However, the ‘Three-Step-Test’ alone can be shallow an alternative because self-

regulation is rarely completely de-coupled from a public authority. Instead, a public 

authority is often activated to coagulate self-regulatory measures across the different 

stages of the policy process. To this end, it can be argued that the test is then more a control 

and command policy tool than it can be a self-regulatory mechanism when used. Where 

the command is set at the international level and the control is enforced at the national 

level. 
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5.3 Conclusions 

Based on the study questions, study findings, discussions, and interpretation of key 

findings in relation to the existing literature, the following can be concluded;  

That, the current scope of L&Es to copyright as the proxy indicator of the application of 

‘Three-Step-Test’  in the Copyright and Neighboring Rights Act, 2006 of Uganda is 

shallow but the openness incorporated in the Act by the four statutory factors for 

determining whether the use made of a work in any particular case is fair use and the open-

mindedness by the partial application of the ‘Three-Step-Test’  and fair practices make it 

out looking in the current digital environment which the Act does not address explicitly. 

That, the most comprehensive higher-level classification of the L&Es to copyright at a 

national level as they are applied in national statutes is a taxonomy that considers the 

different major aspects of their copyright and neighbouring rights. For example, by 

making cataloging of L&Es as provided in the national statute by those related to 

ownership, exploitation, enforcement, and copyright liability following an infringement.  

That, in an already open-ended copyright system of L&Es such as those that apply majorly 

the fair use doctrine in the copyright laws in attempts to set appropriate checks and 

balances, the subsequent incorporation or scaling of the ‘Three-Step-Test’ might not have 

any substantial effect in the existing access to and exploitation patterns of the protected 

works as it would in a closed system other factors kept constant.  



61 
 

5.4 Implications 

When reference is made to the L&Es to copyright distinction between general L&Es in 

copyright law and the ‘Three-Step-Test’ style of L&Es which are confined to exclusive 

rights of the rights holder should be made. Making such a conceptual distinction between 

the two will contextualize the debate and solve the technical difficulties that arise when 

two are synonymously used to refer to each other. 

The openness in the general system regulating L&Es to the copyright-protected works at 

a national level can offer a very flexible alternative in copyright law to embrace new 

developments. However, when it’s about adding another layer of openness in the national 

copyright system the contextual factors existing in the state in question influence the 

would-be utility in and the utility effect from the application of such openness. 

The Kasule taxonomy showing the utility in the application of the ‘Three-Step-Test’ 

versus the application of limitations and/or exceptions to copyright suggests that the 

expected utility in the application of the ‘Three-Step-Test’ is lowest at the users’ level and 

maximum at the administrator of copyright and neighbouring/related rights’ level and the 

reverse is true for the application of L&Es in the copyright law. While the utility effect 

from the application of the ‘Three-Step-Test’ resides most with the users who are the 

beneficiaries of the ‘Three-Step-Test’ application in terms of the different permissible 

actions the application creates as L&Es to exclusive copyright and neighbouring rights. 

This implies that it’s the administrators that use the ‘Three-Step-Test’ most and it’s the 

users that use the resulting limitation and exceptions from that application. 
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5.5 Recommendations 

1. When exploring the possible implications of the application of any regulatory 

mechanism to the proposed L&Es to the exclusive rights of rights holders, the 

utility nomenclature advanced in the ‘Kasule taxonomy on the utility of 

application of […..anything such as the ‘Three-Step-Test’ or the fair use doctrine]’ 

which seeks to explain the utility in and utility effect from a given application 

should be used to elucidate different implications. 

2. The current national copyright systems should urgently be strengthened to ensure 

that it’s more vibrant, functional and ready to address the currently unmet needs 

of the rights holders in regards to the protection of their rights; as well as to address 

the current need of different L&Es to copyright relevant in the fast-evolving digital 

environment. Therefore, the development of a well consulted and mapped out 

comprehensive multi-sectoral national copyright and neighbouring rights 

protection, commercialization and enforcement strategy which builds on the 

national intellectual property policy will be required to provide the strategic 

direction. To enable the development of a strong and inclusive foundation that is 

necessary to lead a generation the respects and values intellectual property rights 

such as copyright; that will sustainably and continuously change the current status 

quo in the protection, commercialization, and enforcement of copyright in Uganda. 

3. It is also recommended that only countries with a closed system of L&Es should 

consider introducing fair use or fair dealing together with the ‘Three-Step-Test’  at 

the same. While those with enumerated lists of permissible uses should consider 

introducing a ‘Three-Step-Test’  in a manner such as ‘works not enumerated in 
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any categories of permissible use or practice may be used in cases where there is 

no conflict with the normal exploitation of copyrighted works and does not 

prejudice the legitimate interest of the copyright holder’. 

5.6 Suggestions for Further Research  

This exploratory research on policy implications from the application of copyright 

contested concepts such as the ‘Three-Step-Test’ is the first of its kind as there has not 

been any literature in Uganda and Africa regarding such. The research findings open the 

discussions on the possible scaling of the application of the ‘Three-Step-Test’ to all 

exclusive rights in national copyright statutes. A future survey anywhere could consider 

testing the proposed Kasule taxonomy on the utility of application of in-depth in the 

context of where the national statutes are either a kind that provides for a limited number 

of specific statutory limitations or exceptions (i.e is a closed system).  

The new conceived Kasule taxonomy on the utility of application of […..anything such as 

the ‘Three-Step-Test’ or the fair use doctrine] can also be tested if it can become an 

evaluation took for policymakers to decide on which mechanism of L&Es to copyright 

that can be adopted whenever a state wants to choose the doctrine most application in its 

context in respect to different policy objectives the copyright system seeks to fulfill.  

Further studies can also explore the application of the ‘Three-Step-Test’ outside the     

copyright legislation perhaps its application in the courts of Uganda.
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APPENDICES 

APPENDIX 1: Questionnaire Survey Instrument 

Part I:  General 

1. Does your national statute provide for a limited number of specific statutory 

limitations and exceptions, an open system of limitations and exceptions (such as fair 

use or fair dealing) or a mix of both systems? 

 Specific  

 Open 

 Mixed 

 Others, please 

describe:______________________________________________________ 

2. Does your national statute include the ‘Three-Step-Test’ as a general provision 

on copyright limitations and exceptions? 

 Yes 

 No 

 Partially, please 

describe:______________________________________________________ 

3. Does your national statute provide limitations and exceptions as free uses (there 

is no need for authorization or for payment of remuneration)? 

 Yes 

 No 

If yes, please 

describe:__________________________________________________________ 

4. Does your national statute include limitations and exceptions based on statutory 

licenses (direct permission granted by the law against remuneration)? 

 Yes 

 No 

If yes, please 

describe:__________________________________________________________ 

5.Does your national statute include limitations and exceptions based on compulsory 

licenses (obligation of the rights owners under the law to grant licenses against 

remuneration)? 

 Yes 

 No 

6. Does your national statute include specific limitations or exceptions permitting 

the use of copyrighted works for private or personal purposes, without previous 

authorization of the copyright or related rights owner? 

 Yes 

 No 

Please 

describe:______________________________________________________________ 
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7. Does your national statute allow parties to agree in licensing agreements or other 

binding contracts not to engage in conduct that would otherwise be permitted under the 

national statute’s exceptions and limitations?   

 Yes 

 No 

If yes, please 

describe:_________________________________________________________ 

8. Does your national statute subject the exercise of limitations and exceptions to 

the condition of a lawful or authorized source requirement (for instance, that copies are 

made from a lawful source)?  

 Yes 

 No 

If yes, please 

describe:_________________________________________________________ 

9. Does your national statute protect technological measures?  

 Yes   

 No  

10. Does your national statute protect rights management information?  

 Yes   

 No  

11. Does your national statute provide specific mechanisms to ensure that limitations 

or exceptions continue to apply despite the existence of any technological measures 

implemented by the copyright or related rights owners? 

 Yes   

 No  

If yes, please 

describe:________________________________________________________ 

12. Does your national statute provide that certain limitations or exceptions prevail 

over the prohibitions on the act of circumventing technological protection measures or 

rights management information? 

 Yes  

 No  

If yes, please 

describe:_________________________________________________________ 

13. Does your national statute include limitations and exceptions especially for the 

use of computer programs? 

 Yes  

 No 

Please 

describe:______________________________________________________________ 

14. Does your national statute provide limitations and exceptions for the temporary 

use of digital works? 

 Yes  
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 No 

Please 

describe:______________________________________________________________ 

15. Does your national statute include limitations and exceptions, or statutory safe 

harbors (statutory safe harbor refers to any statutory enactment which provides that a 

person will not be liable upon taking certain measures), for the activities of the service 

providers of digital transmission of works? 

 Yes  

 No 

Please 

describe:______________________________________________________________ 

16. Does your national statute provide that certain limitations or exceptions prevail 

over the prohibition on the acts of trafficking with devices or providing services that 

allow the circumvention of technological protection measures or rights management 

information? 

 Yes  

 No  

If yes, please 

describe:________________________________________________________ 

 

Part II:  Limitations and Exceptions related to Educational Activities 

 

17. Does your national statute provide specific limitations and exceptions for 

educational purposes? 

 Yes  

 No  

Please list 

them:______________________________________________________________ 

18. In case of affirmative answer to the previous question, what kind of activities are 

those limitations and exceptions related to? 

 Face-to-face activities 

 Distance education 

 Both 

Please list 

them:______________________________________________________________ 

 

On performances 

19. Does your national statute provide specific limitations and exceptions allowing 

performances for educational purposes, such as performances by teachers in classrooms 

or school concerts? 

 Yes  

 No  
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If yes, please 

describe:_________________________________________________________ 

20. Does your national statute provide for any specific requirement regarding the 

qualitative or quantitative limits and nature of the works or objects of related rights 

covered by the specific limitations and exceptions allowing performances for 

educational purposes?  

 Yes  

 No  

If yes, please 

describe:_________________________________________________________ 

21. Who is eligible to engage in activity covered by the specific limitations and 

exceptions allowing performances for educational purposes?  (more than one option can 

be selected) 

 Teachers 

 Students 

 Educational institutions 

 Others.  Please 

describe:____________________________________________________ 

22. In case educational institutions are eligible to engage in activities covered by 

specific limitations and exceptions allowing performances for educational purposes, 

does your national statute establish conditions regarding their nature? (more than one 

option can be selected) 

 For-profit  

 Not-for-profit 

 Public  

 Private 

 Others.  Please 

describe:____________________________________________________ 

 

On reproduction  

23. Does your national statute provide targeted limitations and exceptions allowing 

reproduction for educational purposes? 

 Yes  

 No  

If yes, please 

describe:__________________________________________________________ 

24. What kind of reproduction is covered by those limitations and exceptions? (more 

than one option can be selected) 

 Reprography 

 Digital copying 

 Others.  Please 

describe:______________________________________________________ 
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25. Do the limitations or exceptions allowing reproduction include the preparation of 

course packs, compilations or anthologies? 

 Yes  

 No  

If yes, please 

describe:__________________________________________________________ 

26. Does your national statute provide remuneration for the exercise of the specific 

limitations and exceptions allowing reproduction for educational purposes? 

 Yes  

 No  

If yes, please 

describe:__________________________________________________________ 

27. Does your national statute provide for any specific requirement regarding the 

qualitative or quantitative limits and nature of the works or objects of related rights 

covered by the specific limitations and exceptions allowing reproduction for educational 

purposes?  

 Yes  

 No  

If yes, please 

describe:__________________________________________________________ 

28. Who is eligible to engage in activities covered by the specific limitations and 

exceptions allowing reproduction for educational purposes? (more than one option can 

be selected) 

 Teachers 

 Students 

 Educational institutions 

 Others.  Please 

describe:_____________________________________________________ 

29. In case educational institutions are eligible to engage in activities covered by the 

enumerated limitations and exceptions allowing reproduction for educational purposes, 

does your national statute establish conditions regarding their nature? (more than one 

option can be selected) 

 For-profit  

 Not-for-profit 

 Public  

 Private 

 Others.  Please 

describe:_____________________________________________________ 

30. Does your national statute subject the limitations and exceptions on reproduction 

for educational purposes to the use of technological measures? 

 Yes 

 No 
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If yes, please 

describe:_________________________________________________________ 

On translations  

31. Does your national statute provide specific limitations and exceptions allowing 

translations for educational purposes? 

 Yes  

 No 

32. Does your national statute provide remuneration against the exercise of specific 

limitations and exceptions allowing translations for educational purposes? 

 Yes  

 No  

If yes, please 

describe:__________________________________________________________ 

33. Does your national statute provide for any specific requirement regarding the 

extent and nature of the works or objects of related rights covered by the enumerated 

limitations and exceptions allowing translations for educational purposes?  

 Yes  

 No  

If yes, please 

describe:__________________________________________________________ 

34. Who is eligible to engage in activities covered by the specific limitations and 

exceptions allowing translations for educational purposes?  (more than one option can be 

selected) 

 Teachers 

 Students 

 Educational institutions 

 Others.  Please 

describe:______________________________________________________ 

 

On making available in digital networks 

35. Does your national statute provide specific limitations and exceptions for making 

available in digital networks for educational purposes? 

 Yes  

 No 

36. Does your national statute include any other specific limitations or exceptions 

related to educational purposes that have not been covered above? 

 Yes 

 No 

37. Are there impediments to the use of limitations and exceptions for educational 

purposes (international constraints, capacity building, lack of information about the 

limitations and exceptions, etc.)? 

 Yes 

 No 
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If yes, please 

describe:__________________________________________________________ 

 

Part III:  Limitations and Exceptions related to Libraries and Archives 

38. Does your national statute contain any limitations or exceptions that permit 

copying by libraries and/or archives for purposes of preservation or replacement? 

 Yes  

 No 

Please 

describe:____________________________________________________________ 

39. What types of works may be reproduced for these purposes?  

Please 

describe:____________________________________________________________ 

40. Does your national statute establish qualitative or quantitative limits for these 

purposes? 

 Yes  

 No 

Please 

describe:____________________________________________________________ 

41. What other conditions must be met in order for such reproduction to be 

authorized?  

Please 

describe:___________________________________________________________ 

42. Does your national statute contain any limitations or exceptions that permit 

copying by libraries or archives for patron use? 

 Yes  

 No 

Please 

describe:____________________________________________________________ 

43. What types of works may be reproduced for these purposes?  

Please 

describe:____________________________________________________________ 

 

44. Are there impediments to the use of limitations and exceptions related to the 

activities of libraries and archives (international constraints, capacity building, lack of 

information about the limitations and exceptions, etc.)? 

 Yes  

 No 

If yes, please 

describe:_________________________________________________________ 

45. Does your national statute establish qualitative or quantitative limits for these 

purposes? 

 Yes  
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 No 

Please 

describe:______________________________________________________________ 

46. What other conditions must be met in order for such reproduction to be 

authorized?  

Please 

describe:______________________________________________________________ 

47. Does your national statute contain any limitations or exceptions that permit 

libraries to reproduce and/or distribute works (either reprographic and/or digital) for the 

purposes of interlibrary lending?   

 Yes  

 No 

Please 

describe:______________________________________________________________ 

48. Does your national statute contain any limitations or exceptions that permit any 

other organizations (such as museums or educational institutions) to reproduce or 

distribute works for archival, preservation, or replacement purposes?   

 Yes  

 No 

Please 

describe:______________________________________________________________ 

 

Part IV:  Limitations and Exceptions for Persons with Disabilities 

49. Does your national statute contain any limitations or exceptions that permit 

reproduction, distribution, and/or other form of utilization of works for persons with 

print disabilities or visually impaired persons, including the reading impaired? 

 Yes  

 No 

Please 

describe:______________________________________________________________ 

50. Does your national statute specify the formats (for instance, Braille or large 

print) that fall under this exception?  

 Yes  

 No 

Please 

describe:______________________________________________________________ 

51. What other conditions must be met in order for such uses to be authorized?  

Please 

describe:______________________________________________________________ 

52. Does your national statute contain any limitations or exceptions that permit the 

importation and/or exportation of material accessible to persons with print disabilities or 

visually impaired persons, including the reading impaired? 

 Yes  
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 No 

Please 

describe:______________________________________________________________ 

53. Does your national statute contain any limitations or exceptions that permit 

reproduction, distribution, and/or other form of utilization of works for deaf persons? 

 Yes  

 No 

Please 

describe:______________________________________________________________ 

54. Does your national statute specify the formats that fall under this exception?  

 Yes  

 No 

Please 

describe:______________________________________________________________ 

55. What other conditions must be met in order for such uses to be authorized?  

Please 

describe:______________________________________________________________ 

56. Does your national statute contain any limitations or exceptions that permit the 

importation and/or exportation of material accessible to the deaf persons? 

 Yes  

 No 

Please 

describe:______________________________________________________________ 

57. Does your national statute contain any limitations or exceptions that permit 

reproduction, distribution, and/or other form of utilization of works for persons with any 

other disabilities? 

 Yes  

 No 

Please 

describe:______________________________________________________________ 

58. Does your national statute specify the formats that fall under this exception?  

 Yes  

 No 

Please 

describe:______________________________________________________________ 

59. What other conditions must be met in order for such uses to be authorized?  

Please 

describe:______________________________________________________________ 

60. Does your national statute contain any limitations or exceptions that permit the 

importation and/or exportation of material accessible to persons with any other 

disabilities? 

 Yes  

 No 
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Please 

describe:______________________________________________________________ 

61. Does your country have plans to include or modify the specific exceptions 

related to persons with print disabilities, visually impaired persons or other persons with 

disabilities? 

 Yes  

 No 

If yes, please 

describe:_________________________________________________________ 

 

62. Are there impediments to the use of the limitations and exceptions for persons 

with disabilities (international constraints, capacity building, lack of information about 

the limitations and exceptions, etc.)? 

 Yes  

 No 

Please 

describe:______________________________________________________________ 

 

Part V:  Religious, social, and cultural exceptions 

63. Does your national statute provide limitations and exceptions for religious, 

social, and cultural purposes? 

 Yes  

 No 

64. In the case of an affirmative answer to the previous question, what kind of 

activities are those limitations and exceptions related to? 

 Religious activities 

 Cultural Activities 

 Social Activities 

65. Does your national statute subject the exercise of limitations and exceptions for 

religious purposes to the condition of the nature of the religious activities? 

 Yes  

 No 

If yes, please describe: 

__________________________________________________________ 

66. Does your national statute provide remuneration for the exercise of limitations 

and exceptions for religious purposes? 

 Yes  

 No 

If yes, please describe: 

67. Does your national statute subject the exercise of limitations and exceptions for 

religious purposes to any specific requirement regarding the extent and nature of the 

works or objects of related rights? 

 Yes  
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 No 

If yes, please describe:_____________________________________________________ 

68. Does your national statute subject the exercise of limitations and exceptions for 

cultural purposes to the condition of the nature of the cultural activities? 

 Yes  

 No 

If yes, please 

describe:__________________________________________________________ 

69. Does your national statute provide remuneration for the exercise of limitations 

and exceptions for cultural purposes? 

 Yes  

 No 

70. Does your national statute provide for any specific requirement regarding the 

extent and nature of the works or objects of related rights covered by the limitations and 

exceptions for cultural purposes? 

 Yes  

 No 

If yes, please 

describe:__________________________________________________________ 

71. Does your national statute subject the exercise of limitations and exceptions for 

social purposes to the condition of the nature of social activities? 

 Yes  

 No 

If yes, please 

describe:__________________________________________________________ 

72. Does your national statute provide remuneration for the exercise of limitations 

and exceptions for social purposes? 

 Yes  

 No 

73. Does your national statute subject the exercise of limitations and exceptions for 

social purposes to any specific requirement regarding the extent and nature of the works 

or objects of related rights? 

 Yes  

 No 

If yes, please 

describe:__________________________________________________________ 

 

Part VI:  Other questions on digital technology 

74. Does your national statute provide any limitations or exceptions for reverse 

engineering?  

 Yes  

 No 
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If yes, please 

describe:__________________________________________________________ 

75. Does your national statute impose any kind of liability (direct, indirect, or 

secondary) according to which a party can be held liable for the copyright infringement 

of third parties under certain circumstances (such as when that party has the ability to 

control an infringer’s actions or contributes to a third party’s infringing actions)? 

 Yes  

 No 

If yes, please 

describe:__________________________________________________________ 

 

Part VII:  General questions to cover areas left out in Part I to VI 

76. Are the following limitations or exceptions included in your national statute? 

(More than one option can be selected) 

 Right of quotation 

 News reporting 

 Ephemeral Copies 

 Incidental Uses 

 Government Uses 

 Non-Voluntary License for Broadcasting 

 Non-Voluntary license for mechanical reproduction of musical works 

Please 

describe:______________________________________________________________ 
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APPENDIX 2: Interview guide 

1. What do you think about the limitation and exceptions in the Copyright Act of 

Uganda and tell me more about this, who do you think benefits from them? 

2. In your evaluation of the limitation and exceptions provided in the Act, do you 

consider them complete, please describe more or if it’s lacking in some aspects? 

Please identify those areas. 

3. Do you think limitations and exceptions should be limited in scope? Why is that 

so? 

4. Who do you think benefits from the application of the ‘Three-Step-Test’ to the 

limitation and exceptions in the Copyright Act of Uganda? Why do you say so? 

a. Are there any others that benefit? Why do you think so? 

5. What is the implication of the current scope of the ‘Three-Step-Test’ to the 

Copyright policy landscape of Uganda in respect to the protection of, access to, 

and exploitation of protected works in Uganda? What would be the effect if the 

scope was scaled? 

6. How does the current National IP policy address the ‘Three-Step-Test’ concept as 

used in copyright law? And how does it implement it? 
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APPENDIX 3: Informed Consent  

My name is Kasule joseph, a Masters in Intellectual Property (MIP) student at Africa 

University in Mutare, Zimbabwe. I am carrying out a study on The Application of the 

‘Three-Step-Test’ And Its Policy Implications in Uganda: A Case of Copyright and 

Neighboring Rights Act, 2006. I am kindly asking you to participate in this study by 

answering a few questions.  

This case study aims to explore and elucidate the policy implications of the application of 

the ‘Three-Step-Test’ to limitations and exceptions in the copyright law of Uganda. You 

are among the few study participants and you were selected because of your exposure and 

knowledge of the study subject matter.  

Participation is voluntary and there will be no benefits/compensation for participation. 

Any information that is obtained in the study that can be identified with you will not be 

disclosed without your permission. Names and any other identification will not be asked 

for in the question. If you decide not to participate in this study, your decision will not 

affect my future relationship with you.  If you choose to participate, it is expected that this 

will take about 40 minutes at maximum and you are free to withdraw your consent and to 

discontinue participation without penalty.  

Before you consent verbally to or sign this form, please ask any questions on any aspect 

of this study that is unclear to you.  
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If you have decided to participate in this study, please consent verbally to or sign this form 

as an indication that you have read and understood the information provided above and 

have agreed to participate.   

-------------------------------------------------------  --------------------------------- 

Name of Research Participant (please print if applicable)    Date 

--------------------------------------------------------------------------------- 

Signature of Research Participant  

If you have any questions concerning this study or consent form beyond those answered 

by the researcher including questions about the research, your rights as a research 

participant, or if you feel that you have been treated unfairly and would like to talk to 

someone other than the researcher, please feel free to contact the Africa University 

Research Ethics Committee on telephone (020) 60075 or 60026 extensions 1156 email 

aurec@africau.edu   

Name of Researcher --------------------------------------------- 

Thank you 

mailto:aurec@africau.edu
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APPENDIX 4: AUREC Approval Letter 

 


